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Coart of Appeals of the District of Cola 

i 


ibia. 


No. 3267. 

I 

R. P. Andrews Paper Co., a Corporation, Appellant, 


District of Columbia. 


a Supreme Court of the District of Columbia. 

i 

At Law. No. 61175. j 

District of Columbia, Plaintiff, 

vs. i 

! 

R. P. Andrews Paper Co., a Corporation, Defendant. 

i . 

United States of America, 

District of Columbia, ss: j 

I 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the tijmes here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above entitled cause, to wit: 

1 Declaration. j 

i 

Filed April 2, 1918. 

In the Supreme Court of the District of Columbia. 

At Law. No. 61175. | 

i 

j 

District of Columbia 

- i 


R. P. Andrews Paper Co., a Corporation. 

i 

1. The plaintiff, the District of Columbia, a municipal corporation, 
sues the defendant, R. P. Andrews Paper Co., a corporation, in an 
action of assumpsit for money due the plaintiff for the rental of vaults 
built under the public highways of the District of Columbia connected 

1—3267a 
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with the premises of the defendant at number 727-31 loth Street, 
Northwest, in the city of Washington, ired and occupied by the de¬ 
fendant in its business for the sale of retail dry goods, in the sum of 
One hundred and twenty-four dollars and thirty-six cents ($124.36), 
for a period from September 1, 1916 to June 30, 1918; and the plain¬ 
tiff claims the sum of $124.38 with interest thereon from the 30th 
day of November, 1916, together with costs. 

2. The plaintiff sues the defendant for other money payable by the 
defendant to the plaintiff for goods sold and delivered by the plaintiff 
to the defendant; and for work done and materials provided by the 
plaintiff for the defendant at its request; and for money lent by the 
plaintiff to the defendant; and for money paid by the plaintiff for the 
defendant at its request; and for money received by the defendant for 
the use of the plaintiff: and for money found to be due from the de¬ 
fendant to the plaintiff on accounts stated between them. And the 
plaintiff claims $124.36; with interest from the 30thdayof November, 
1916, according to the particulars of demand hereto annexed. 

CONRAD H. SYME, 

F. H. S., 

F. H. STEPHENS, 

Attorneys for Plaintiff. 

2 2M—10-8-T 7. R. 3889-18. 

Rent of Vault Space from July 1, 1917, to Jmie 30, 1918, I me. 
Payable at the Office of the Collector of Taxes, D. C., July 1, 1917. 

Folio —. 

Name of User, R. P. Andrews Paper Co. 

Location of Vault, 727-731 13th Street. 

To the District of Columbia, Dr. 


Value of Amount of 

Square. Lot. vault space. rent. 

288 47 $12,064 $60.32 

To all of rent. $60.32 


Received payment, 

Collector of Taxes , b. C., 
By- 

Made by M. 

Compared by C. A. M. 
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3 Office of the Assessor, D. C. 

| 

Rent of Vault Space from September 1, 1916, to June 30, 1017, Inc. 

I 

Payable at the Office of the Collector of Taxes, D. C., November 1, 

1916. I 

Fojio —. 

Name of User, R. P. Andrews Paper Co. 

Location of Vault, 727-729 13th Street. 

To the District of Columbia, Dr. 


Value of Ariiount of 

Square. Lot. vault space. rent. 

288 47 $15,370 $64.04 

i 

To all of rent. $64.04 


Received payment, 

l~ j 

Collector of Taxes i D. C., 
By-r- 

Made by M. 

Compared by C. A. M. 


4 


* 


Statement of Facts. 

I 

★ * * * * ! 3|C 



It is hereby stipulated by the parties to the above cause, by their re¬ 
spective attorneys, that the same shall be submitted to the cojurt for its 
judgment, subject to the right of either party to appeal therefrom, 
upon the statement of facts hereto annexed, with like effect as if the 
said statement of facts were the finding of a verdict of a jury in the 
cause, the actual impaneling of a jury therein being hereby waived. 

CONRAD H. SYME, 


F. H. S., 

F. H. STEPHENS, 

Attorneys for Plaintiff. 

M. D. ROSENBERG, 

E. HILTON JACKSON, ! 

Attorneys for Defendant. 


♦ 


Agreed Statement of Facts. 

i 

I 

Section 7 of the Act of Congress, making appropriations for the 
District of Columbia, approved September 1st, 1916, (33 Sjt. 716, sec. 
7) provides: 

“That hereafter the Commissioners of the District of Columbia are 
authorized and directed to assess and collect rent from all users of space 
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occupied under the sidewalks and streets in the District of Columbia, 
which said space is occupied or used in connection with the business 
of said users.*'’ 

On October 17th, 1791, George Washington, then President of the 
United States, promulgated in the building regulations the following: 

“No vaults shall be permitted under the streets, nor any encroach¬ 
ments on the footway above” * * * “without the consent of 

the Commissioners.” 

On May 26th, 1845, the corporation of the City of Washington 
passed certain regulations in regard to the building of vaults 
5 under the public highways, which contained, among other 
things, the following: 

“Every person, before proceeding to excavate, or causing to be ex¬ 
cavated, any Vault or area, shall obtain from the Mayor written per¬ 
mission therefor.” 

See Webb's Digest, pages 387, et seq. 

The City of Washington passed an act on January 2d, 1864, en¬ 
titled “An Act for vaulting under streets and avenues.” Section 
two of that Act prescribes, among other things: 

“And before obtaining permission to construct or make such vault, 
and previous to the commencement thereof the person so applying 
shall forthwith deposit in the usual depository of this City, to the 
credit of the ward fund in which it is located, the sum of Fifty cents 
for each square foot of ground mentioned or required for such vault 
beyond the curb line, under a penalty of not less than Thirty nor 
more than Forty Dollars.” 

(Laws of the City of Washington, 61st Council, Chapter 23.) 

On August 19th, 1872, the Board of Public Works, under the au¬ 
thority of Section thirty-seven (37) of the Act of Congress, approved 
Februarv 21st. 1871, enacted a regulation as follows: 

•J • —* 

“Sec. 12. Vaults may be made not beyond the inner line of the 
pavement curb, to be securely covered with substantial flagging, or 
arched with hard brick, the crown of the arch to be at least twelve 
inches below the established surface of the footway: and any opening 
in the top of the vault shall be adjoining to or near the curbstone, and 
have a suitable iron grating or covering placed therein and no grat¬ 
ing or other fixture shall project above or be sunk below the estab¬ 
lished graduation of the pavement.” 

No charges were prescribed by said Board for the installation or use 
of such vaults. 

On January 1st, 1877, the Board of Commissioners of the District 
of Columbia adopted certain building regulations, among which was 
Section 34, which prescribed as a fee “for each permit for vault, $2 
per linear foot of proposed vault. 

Section fifteen (15) of those regulations prescribes that: 

“Vaults shall be securely covered with substantial flagging, 
6 or arched with hard brick. The crown of the arch shall be at 
least six inches below the established surface of the footway; 
and any openings in the top of the vault shall be at the inner edge of 
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the extreme wall, and have a suitable covering placed theireon; no 
iron grate or other fixture shall project above or be sunk belbw the es¬ 
tablished grade of the pavement; and the outer wall of the v^iult must 
be at least four feet within the inner line of the curb. No v&ult shall 
be constructed so as to interfere with any sewer, waterpipe, jmanhole, 
gas pipe, tree or other public work, or improvement.' 7 

On August 23d, 1878, the Commissioners revised the building regu¬ 
lations, retaining, unchanged, Sections fifteen (15) and thirty-four 
(34), above referred to. 

On June 3d, 1882, the Commissioners again revised the building- 
regulations. No change was made in the phraseology or fee respect¬ 
ing vaults, except to add that “vaults on business streets where there is 
no interference with lamps, trees or other public works, mav be built 
with the outer face of wall at the inner face of the curb. 77 I 

On November 1st, 1887, the building regulations were again revised 
and in thus relating to vaults therein, provided “for each permit for 
vault, $.03 per cubic foot of proposed vault. 77 

On November 1st, 1889, the Commissioners made another revision 
of the building regulations, but made no change in the phraseology 
of the regulations in relation to vaults, or in the amount of ifees there- 
for. | 

On June 26th, 1891, the Commissioners made another revision 
of the building regulations, fixed the fee “for each vault permit, $.15 
per cubic foot of proposed vault. 77 Section nine (9) thereof pre¬ 
scribed that “no vaults or areas will be permitted except by special 
permit, approved by all of the Commissioners and the Secretary of 
War. 77 

On October 23d, 1891, the Commissioners adopted a “sched- 
7 ule of limitations and provisions relative to the projection of 
portions of buildings beyond the building line, as a basis for 
the Commissioners 7 concurrence under the Act of March 3d, 1891. 77 
In this schedule was the following provision: 

“The area occupied shall be paid for at the rate of fifteen cents 
per cubic foot. Pavements over vaults must be constructed at the ex¬ 
pense or risk of owner or owners of abutting property. 77 

On July 25th, 1892, it was ordered “that the paragraph; relating to 
the rate to be paid for the occupation of vaults, in the schedule of 
limitations and provisions relative to the projection of portions of the 
buildings beyond the building line, as set forth in the Building Regu¬ 
lations of the District of Columbia, is hereby amended to read as fol¬ 
lows : ‘The area occupied shall be paid for at the rate of fifteen cents 
per cubic foot in front of business houses and ten cents pet cubic foot 
in front of dwellings. Pavements over vaults must be constructed at 
the expense or risk of the owner of abutting property. 7 77 

In the building regulations adopted December 1st, 1892j, in Section 
nine (9), under the caption, “Vaults under Pavements, 7 ! 7 is the fol¬ 
lowing : 

“Vaults in front of business property, the area shall be charged 
at the rate of fifteen cents per cubic foot, and in front of dwellings at 
the rate of ten cents per cubic foot, nor shall permit be Jssued until 
plan is submitted and approved, showing openings. Pavements over 
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vaults must be constructed at the expense or risk of owner or owmers 
of abutting property/ 7 

Section eight (8) of those regulations likewise fixes a fee for 
vaults, as follows: 

“For each permit for vault, fifteen cents per cubic foot of proposed 
vault in front of business property, and ten cents per cubic foot in 
front of dwellings. 77 

The building regulations adopted July 31st, 1897, contained the 
following provision: 

8 “No charge will be made for the occupancy of public space 

by vaults or areas, except the usual permit fee, and all permits 
for such occupancy are subject to revocation by the Commissioners at 
any time without "compensation. No permit for vault or area shall 
be issued until there is submitted and approved plans showing the 
location and dimensions of the vault or area, and all openings per¬ 
taining thereto. 77 

On February 20th, 1900, the Commissioners passed the following 
order, defining conditions under which permits for vaults would be 
issued: 

“Ordered: This permit is accepted on condition that the District of 
Columbia has; the right at any time to construct under, over or 
through said vault space, water pipes, gas pipes, sewers, conduits or 
other pipes or underground construction that the Commissioners of 
said District ihay deem necessary to be placed in the space occupied by 
the vault, without compensation. 

And it is further agreed that in accepting this permit that the 
owner or owners, their heirs, executors, administrators, or assigns, 
immediately upon notice from the Commissioners of the District of 
Columbia that the water pipes, gas pipes, sewers, conduits or other 
pipes, or underground construction, are to be introduced in the space 
occupied by the vault, shall commence to move and forthwith re¬ 
move, if necessary, any boiler, pipe, wall beam, machinery or con¬ 
struction in dr pertaining to said vault, or any fixture or other thing 
therein, without cost to said District, so as to leave a space clear and 
sufficient in the judgment of said Commissioners for the introduction 
and maintenance of any underground construction from time to time 
deemed necessary by said Commissioners. And said. Commissioners 
reserve the right to enter upon the premises at any time for the in¬ 
spection and proper maintenance or repair of any work constructed 
by the District. In case the street roadway or sidewalk is widened, 
the vault shall be changed to correspond therewith, without expense 
to the District of Columbia, as directed by the Commissioners of said 
District. And this permit is accepted with the understanding that 
the occupation of the vault space is permitted merely as an acommo- 
dation to the owner of the abutting premises and that no right, title 
of interest of the public is in any way waived or abridged thereby, ex¬ 
cept as expressed in said permit and the conditions aforesaid. 77 

The building regulations adopted on February 27th, 1902, con¬ 
tained the following, among others: Sec. 123. * * * 

“Par. 2. Plans must be submitted, with an application on an offi¬ 
cial blank, showing the location and dimensions of the vault and all 
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j 

* 

openings; also the depth and proposed construction; and the vault 
must be built in accordance with the approved plans. 

“Par. 3. The application for a vault must be accompanied by a 
written agreement, upon an official blank, signed by (he owner 
9 of the abutting property and in terms of Section 124, con¬ 
tracting to release and relinquish the vault space, 4 n d to re¬ 
move, free of expense to the District, all machinery, fixtures^ or struc¬ 
tural parts of the vault when so ordered by the Commissioners, or 
needed for public uses.” * * * 

(Building Regulations of February 27th, 1902, Continued.) 

i' 

“Whenever the grade is changed, the vault must be changed and 
repaved, at the expense of the owner of abutting property, jo comply 
with the new grades.” 

* * * * * * ! * 

No Charge for Occupation of Space. 

I 

Par. 9. “No charge will be made for the occupancy of public space 
by vaults or areas, except the usual permit fee, and all permit? for 
such occupancy are subject to revocation by the Commissioners at any 
time without compensation, when the vault space is needed for public 
use or improvements. 

“No vaults shall be constructed so as to interfere with anv sewer, 
water pipe, manhole, gas pipe, tree, or other public work or improve¬ 
ment, nor with any electric conduit carrying fire-alarm or police 
wires.” 

* * * * * * | * 

“In case the street, roadway or sidewalk is widened, the vault shall 
be changed to correspond therewith, without expense to the District of 
Columbia, as directed by the Commissioners of said District. And 
this permit is accepted with the understanding that the occupation of 
the vault space is permitted merely as an accommodation to the owner 
of the abutting premises and that no right, title or interest of the pub¬ 
lic in any way waived or abridged thereby, except as expressed in 
said permit and the conditions aforesaid. And I herewith submit a 
statement of the proposed and intended uses of the vault, and a list 
of all machinery and fixtures that will be placed therein,; subject to 
the limitations of Section 123, and I further agree to use the vault 
for the purposes authorized by the Commissioners, and fojr no other 
purposes, under the terms of this section and agreement, a]nd subject 
to the penalties for non-compliance as provided in section [195 of the 
Building Regulations of the District of Columbia.” 

The building regulations adopted October 18th, 1909, contained, 
among others, the following:—Sec. 123a. * * * 

“Par. 3. The application for a vault must be accompanied by a 
written agreement, upon an official blank, signed by the ovyner of the 
abutting property and in terms of Section 124, contracting to release 
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and relinquish the vault space, and to remove, free of expense to the 
District, all machinery, fixtures, or structural parts of the vault when 
so ordered by the Commissioners or needed for public uses.” 

No charges for vaults were made, except $1.00 for permit to 
10 construct the vault. The permit issued was similar to the one 
provided for in the order of February 20, 1900, before quoted. 

The building regulations adopted January 18th, 1913, in force on 
September 1, 1916, contain various provisions in respect to the con¬ 
struction of vaults, but made no charge therefor, except for the usual 
permit fee of $1.00. Sec. 123a and T24. 

The permit issued was the same, with the following addition, 
which also appears in the revisions of 1902 and 1909: 

“And I herewith submit a statement of the proposed and intended 
uses of the vault, and a list of all machinery and fixtures that will 
be placed therein, subject to the limitations of section 123, and I fur¬ 
ther agree to use the vault for the purpose authorized by the Com¬ 
missioners and for no other purposes, under the terms of this section 
and agreement, and subject to the penalties for non-compliance as 
provided in section 182 of the Building Regulations for the District 
of Columbia. 


“Owners of abutting property 


n 


The Act of September 1st, 1916, entitled “An Act making appro¬ 
priations to provide for the expenses of the Government of the Dis¬ 
trict of Columbia for the fiscal year ending June 30th, 1917, and for 
other purposes,” contained, among others, the following provision: . 

“Sec. 7. That hereafter the Commissioners of the District of Co¬ 
lumbia are authorized and directed to assess and collect rent from all 
users of space occupied under the sidewalks and streets in the District 
of Columbia, which said space is occupied or used in connection with 
the business of said users.” 

On October 6th, 1916, the Commissioners of the District of Co¬ 
lumbia promulgated the following order: 

“That, in connection with the legislation contained in Section 7 of 
the District of Columbia Appropriation Act, approved September 1st, 
1916, namelv: 

i j 

11 ‘That hereafter the Commissioners of the District of Co¬ 

lumbia are authorized and directed to assess and collect rent 
from all users of space occupied under the sidewalks and streets in 
the District of Columbia, which said space is occupied or used in con¬ 
nection with the business of said users'. “It is herebv ordered: 

% •/ 

That rentals shall be paid in advance on the first day of November 
of each year. For the first year the rental shall be paid from and 
including September 1st, 1916, the date of the approval of the said 
appropriation act, to November 1st, 1917. 

The amount of rental to be charged and collected in each case shall 
be based on the area of the vault space multiplied by the assessed 
value per square foot of the adjoining land, multiplied by one-half of 
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one per cent; the minimum rental in any case to be $5.Op per an¬ 
num. 

The Auditor of the District shall include in the next deficiency esti¬ 
mates an item of $2,000 for the employment of a field partv and for 
necessary incidental expenses in making surveys and computations 
relative to vault privileges granted in public space. 

The Assessor shall immediately prepare printed schedules upon 
which the data necessary at this time to impose vault rentajls may be 
furnished; the printed schedules to be turned over by thb Assessor 
to the Major and Superintendent of Police for distribution by the 
several police captains among the users of vault space, whoishail fur¬ 
nish. under oath, the information called for therein. The required 
information when collected bv the several police captains spall be re¬ 
turned, through the Major and Superintendent of Police, ito the As¬ 
sessor for the preparation of cards upon which the bills for [rental for 
the first payment from September 1st, 1916, to November [1st, 1917, 
shall be based. 

The Auditor of the District shall set aside from the miscellaneous 
allotment of the general appropriation for contingent expenses of Dis¬ 
trict offices a sufficient amount to cover the cost of printing (the sched¬ 
ules referred to in the preceding paragraph. 

The necessary accounts in connection with vault rentals shall be 
kept in the Assessor’s Office, and all bills shall be prepared and de¬ 
livered bv that office.” 

The above order was amended on October 20th, 1916, as jfollows: 

“That the order of October 6th, 1916, which provides!that vault 
rentals shall be paid in advance on the first day of November of each 
year, the payment for the first year to include the period j from Sep¬ 
tember 1st, 1916, to November 1st, 1917, is hereby amended to read 
as follows: 


“That the rentals shall be paid in advance on the first day of July 
for each year. 

“For the first year the rental shall be paid from and including Sep¬ 
tember 1st, 1916, the date of the approval of the District of Co- 
12 lumbia Act of the fiscal year ending June 30th, 1917, to and 
including June 30th, 1918. 

“The rental for vault space shall be paid within thirty! days after 
the presentation of the bill.” 

The vaults, for which rental is sought in this case, are built under 
the public sidewalks, connected with the adjoining premises, and 
used by the defendant in his business. The rental charged for the 
vaults is a fair and reasonable one, if it be a legal charge.) 

The defendant has complied with all the building regulations in re¬ 
spect to the construction and maintenance of the vaults. 

The Act of September first, 1916, and the order of the Commis¬ 
sioners pursuant thereto of October 6, 1916, affect th4 following 
classes: 


a. The owner of premises adjoining the vault who is the user of the 
vault and built the same for which rent is charged in thisj ea*e. The 
vault was constructed pursuant to a permit, a copy of \thich is at¬ 
tached hereto and made part hereof. 
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b. The tenant of premises adjoining the vault for which rent is 
charged who is the user of the vault, and constructed the same at his 
own expense, pursuant to a permit, a copy of which is attached hereto 
and made a part hereof. 

c. The tenant of the premises adjoining the vault for which rent is 
charged who is the user of it; but did not construct the same; but the 
same was constructed by the owner under a permit from the District, 
a copy of which is filed herewith. 

The defendant herein belongs to class u c/' as above set forth. 

The parties hereto reserve the right to further stipulate as to any 
material fact concerning the issues in this case at any stage of the 
cause. 

13 Form 582 E. D.—4M—3-6-15. R. 9244 15. 

6. No. 451. 


Permit to Repair or Reconstruct Buildings. 

Office of Inspector of Buildings. 
District of Columbia. 


Projections beyond the building line allowed as per plans approved 
and on file in the office of the Inspector of Bldgs. 

Washington, July 27, 1912. 

This is to Certify, That James Sharp has permission to build vault, 
show windows, marquises, as per plan (It is a condition of this permit 
that the Office of the Superintendent of Sewers be notified the day be¬ 
fore work is commenced under this permit.) lot 42 square 288 No. 
727-731 13th in accordance with application No. 451 on file in this 
office, and subject to the provisions of the Building Regulations of the 
District of Columbia. 

The right is reserved to examine the building as often as may be 
necessarv while in course of reconstruction, and order anv change in 

w / V 

the work that may be deemed requisite to insure sufficient strength, 
soliditv, and safetv from fire. 

It is a condition of this permit that the office of the Inspector of 
Buildings be notified the day before work is commenced on reinforced 
concrete under the permit. 

Bv Order of the Commissioners, D. C. 

MORRIS HACKER. 

Inspector of Buildings. 

Fee paid, $6. 


(Over.) 


Extracts from Regulations. 

No building or other structure, awning, sign, engine, steam or hot 
water boiler, furnace, machinery, bay window, show window > tower or 
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other projection shall be erected, nor any area, vault, cellar, basement, 
or excavation appertaining to a building or other structure to be 
made, nor alterations allowed in any such improvement, unless a per¬ 
mit for such alteration or improvement shall have been issued; and 
such permit shall be valid and in force for such period in j each case 
not exceeding six (6) months, as the Inspector of Buildingjs shall de¬ 
termine. See Section 18. 

Sec. 145. Persons engaged in the erection, reconstruction, or repair 
of any buildings may occupy the public space with building) materials 
for such reasonable period as the Inspector of Buildings she'll decide, 
to be specified on permits issued by him, subject to the Conditions 
stated in these regulations. Building materials must be stored on 
private property until needed at the building under erection or re¬ 
pair. 

Sec. 14(5. The occupation of sidewalks or roadways by articles not 
intended for immediate use in connection with the operations for 
which the permit has been issued will not be allowed. 

The maximum area permitted to be occupied shall riot extend 
beyond one-third of the width of the roadwav on streets where there 
are no railway tracks. On streets containing railway tracks the space 
to be occupied outside of the curb shall depend on width df roadway 
in front of building under construction or repair. 

Sec. T47. When considered necessary by the Inspector! of Build¬ 
ings, the space allotted for materials may extend laterally iiji the road¬ 
way twenty feet on each side of the lot on which the building is being 
erected. 

Sec. 148. Materials deposited outside of the parking line must be 
securely and compactly aranged within the allotted space. 

Sec. 149. A width of not less than six feet must be kept clear on the 
sidewalk. No material or rubbish to be placed within two Iriet of any 
tree. 

Sec. 150. Materials outside of the building line must be placed and 
arranged as the Inspector of Buildings may direct, and all materials 
and rubbish shall be removed promptly by the contractor or owner of 
the property when so directed by the Inspector of Buildings. No 
putter shall be obstructed except by temporary damming jfor collect¬ 
ing water for building purposes, when there are no othejr available 
means therefor, under such conditions as the Inspector of Buildings 
may prescribe. Any shed or temporary structure erected wholly or 
partly on any public highway under permit issued by the Inspector of 
Buildings shall be removed within such time as said Inspector shall 
direct, under a penalty for failure as prescribed in Section 182 of 
these regulations. I * 

Sec. 151. Each builder or owner occupying the roadway or side¬ 
walk with materials shall exhibit a red light at night, placed in such 
a manner as to warn the public of the obstruction of the rdadwav and 
sidewalk and so as to show distinctly the clear passageway left in the 
road and sidewalk. When the space occupied by the ngaterials ex¬ 
tends for twenty or more feet along the curb, at least one light c hall be 
exhibited at each end of the obstruction, hung clear of the obstruction 
on the side adjoining the carriageway. 
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Sec. 152. Lime, cement or other mortar and concrete may he pre¬ 
pared upon the parking or roadway within the space above designated 
to be occupied by building material. If prepared upon roadways 
improved by concrete, asphalt, or bituminous pavements, it must be 
upon a tight bed of tongued and grooved boards, placed upon two- 
inch bearers or sleepers, leaving an air space below, and properly pro¬ 
tected so as to prevent any splashing or dripping on the sidewalk, 
parking or roadway. The distance that mortar beds and building 
materials mav extend from the curb into the street shall be noted on 
permit. 

Sec. 153. The dressing of material on the streets or sidewalks is 
prohibited, but, by special permit stones, brick, or other material may 
be dressed within the parking line if suitably inclosed bv tight 
fencing. Old building material may be cleaned under special per¬ 
mits from the Inspector of Buildings. 

Sec. 154. Earth taken from excavations and rubbish taken from 
buildings mu^t not be stored either upon the sidewalks, roadways, or 
allevs, but must be removed from dav to daw Where drv rubbish 
apt to produce dust is handled, it must be kept wet, or otherwise 
covered to prevent its being blown about by the wind. 

All sidewalks in front of buildings in course of erection must be 
protected securely against materials falling from the structure or 
scaffolding, as prescribed in Section 156. 

No change shall be made in the limits or outline of any parking 
or terrace; nor shall any parking fence or terrace he moved, con¬ 
structed, altered, or modified, except in accordance with plans pre¬ 
sented to and approved by the Engineer Commissioner. 

Bv order of the Commissioners, D. C. 

MORRIS HACKER, 
Inspector of Buildings. 


14 Form 512—2M—11-15-17. R. 5365-18. 

Fill Out Application in Copying Ink. 

Special Applications for Projections Beyond the Building Line. 

Washington, D. C., July 18, 1912. 
To the Hon. Commissioners, District of Columbia. 

Gentlemen : I hereby apply for a permit to construct the follow¬ 
ing projections beyond the building line, in accordance with the 
drawing hereunto annexed, to building on lot 42 square 288 to be 
known as No. 727-729-731 13th St., N. W. 

Number of buildings one. Width of fronts 59' 0" each. 

What is the height of the present terrace or parking above curb —. 

Is any change proposed in this height of terrace or parking —. 
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No. Description. Projection. Width. Remarks. 

i 

Areas . . . 

Balconies . . . 

Bav windows. . . 

Colonnades . . . 

Corner-tower .... ...... . 

2 Marquise . 6' 0" 10' 0" 

Oriel window. . . 

Porte eocliere. ... . . 

Porch, open. . ....._. 

1 Porch, covered... 3'0" 30'0" 

2 Show-windows ... 3' 0" 6' 0" 

Steps to main en¬ 
trance . . . 

Steps to basement. . . 

1 Vault . 29' 1" x 27' 0" 59'0" }3th St. 

Manure pit. | 

i 

Yerv respect fullv, 

JAMES SHARP, Owner. ! 

Per P. F. GORMLEY CO .\ Agent. 

Address Union Trust Bldg. 

Widths. j 

13th St., N. W. | 

Street, 110. 

Roadway, 40. 

Sidewalk, 35. 

Parking, —. 


[Endorsed:] 6. No. 105191. Engineer Dept. D. C. Application 
for Building Projection. Owner James Sharp. Location 72(7-31-13th 

St., N. W. (1st indorsement.)-. 19—. 451. -}-. 

Inspector of Buildings, D. C. July 18, 1912, Electrical |Engineer. 
Electrical Department. Approved July 18, 1912. Walteij C. Allen, 
Electrical Engineer. R. G. W. S. G. W., Jr., Supt. of Sewers. July 
19, 1912. Mr. Wepley. 

Memorandum. 


E. D. 


July 2|2, 1912. 

Respectfully forwarded to Major E. M. Markham, Corps of Engi¬ 
neers, U. S. A. Asst, to the Engineer Commissioner D. C., with report 
that proposed vault will not interfere with existing underground con¬ 
structions of record. J. B. GORDEN, 

Acting Supt. oi Sewers. 

G. J. R. W. I . 


Charge for Inspection Approved July 22, 1912. 
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2d Endorsement. 


July 22, 1912. 

Respectfully returned to Major E. M. Markham, Assistant to the 
Engineer Commissioner, I). C. with the report that vault projection 
will not interfere with street tree interests at this location if con¬ 
structed in accordance with the enclosed plans. 

> 

Supt. Trees and Parkings. 

T. LANHAM, 

Inspr. of Buildings. 

I.—3001. 

July 22, 1912. 

July 26, 1912. 

This application complies with the regulations governing projec¬ 
tions as established by concurrent action of the Commissioners, and 
is, therefore, approved by direction of the Commissioners. 

MORRIS HACKER, 
Inspector of Buildings. 

15 Form 588—2M—11-20-18. R. 4699-19. 

No. brick required — M. Permit No. 451. 

Application for Permit to Repair or Reconstruct Buildings. 

Washington, D. C., July 27, 1912. 

To the Inspector of Buildings: 

The Undersigned owner hereby applies for a permit to make re¬ 
pairs in conformity with the Building Regulations. 

1. Owner’s name James Sharp. 

2. House number 727-731 13th Street N. W. 

3. Nearest intersecting street H north. 

4. Number of lot 42 square 288. 

5. Architect's name Milburn, Heister & Co. 

6. Contractor’s name P. F. Gormley Company. 

Descvription of the Building. 

7. How many buildings to be repaired one. Material of house 
brick. Roof slag. 

8. No. of stories in height five. Width of front 59' 0". No. of 
feet deep 87' & 100'. 

9. How is the building to be ocupied? mercantile. If a dwelling, 
how manv families? —. 
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10. Will the building be wired for Electric lighting, heating or 
power? Yes. 

11. After alteration, will the building conform in eveijv respect 
with the requirements of the building law? Yes. 

12. Collector’s receipt for above deposit, No. 28652. Date! June 14, 

1912. Amount $59.00. | 

13. What is the estimated cost of the improvement? Cost in¬ 
cluded in building permit. 

Personally appeared before tme this — day of-Aj D. 191- 

-who, being duly sworn, deposes and says that the estimated 

cost of alteration and repairs contemplated in the attache^ applica¬ 
tion for permit is true. 

Notary Public, D. C. 

I 

Description of the Proposed Improvements. 

i 

Give definite particulars of just what repairs or improvejnents are 

contemplated. 

Build vault under sidewalk, show windows, marquises, etc. as 
shown on plans filed with application for projection. 

E. D. 105191. 

Plumbing as approved 6/24/12. 

Recommended for permit Julv 27, 1912. 

A. R. McGONEG^L, 

Inspector of Plumbing. 

Application must be Signed by Owner of Property and Approved by 

Inspector of Plumbing. 

Signature for Owner, James Sharp. 

By Applicant, P. F. Gormley Company. 

Address, Union Trust Bldg. 

[Endorsed:] Permit No. 451. Application for Permit for Repairs, 
Alterations, &c. Owner James Sharp. Location Street 72/1-731 13th 
St., N. W. Lot 42 Square 288. Permit granted Julv 27,11912. 

I 

16 Form 551 E. D.—7-5- ; ll—2M. 271-12. 

Office of the Engineer Commissioner of the District of Columbia. 

Washington, July 3t), 1912. 

This permit is accepted on condition that the District pf Colum¬ 
bia has the right at any time to construct under, over or through said 
vault space, water pipes, gas pipes, sewers, conduits or other pipes or 
underground construction that the Commissioners of said District 

2—3267a i 
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mav deem necessary to be placed in the space occupied by the vault, 
without compensation. 

And it is further agreed that in accepting this permit that the 
owner or owners, their heirs, executors, administrators or assigns, im¬ 
mediately upon notice from the Commissioners of the District of. Co¬ 
lumbia that the water pipes, gas pipes, sewers, conduits or other pipes, 
or underground construction, are to be introduced in the space occu¬ 
pied by the vault, shall commence to move, and forthwith remove, if 
necessary, any boiler, pipe, wall, beam, machinery or construction in 
or pertaining to said vault, or any fixture or other thing therein, with¬ 
out cost to said District, so as to leave a space near and sufficient in the 
judgment of said Commissioners for the introduction and mainte¬ 
nance of any underground construction from time to time deemed 
necessarv bv said Commissioners. And said Commissioners reserve 

V 

the right to ^nter upon the premises at any time for the inspection 
and proper maintenance or repair of any work constructed by the 
District. In case the street, roadwav or sidewalk is widened, the vault 
shall be changed to correspond therewith, without expense to the Dis¬ 
trict of Columbia, as directed by the Commissioners of said District. 
And this permit is accepted with the understanding that the occupa¬ 
tion of the vault space is permitted merely as an accommodation to 
the owner of the abutting premises and that no right, title or interest 
of the public is in any way waived or abridged thereby, except as ex¬ 
pressed in said permit and the conditions aforesaid. 

Owner, JAMES SHARP. 

Witness: 

P. C. JONES. 
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Pleas. 


Filed April 3, 1918. 

* * * * * • * * 

The defendant for pleas to the declaration filed herein and to each 
and everv count thereof savs: 

v •< 

1. It never undertook and promised as therein alleged. 

2. It is not indebted as therein alleged. 

M. D. ROSENBERG, 

E. HILTON JACKSON, 

Attorneys for Defendant. 


Supreme Court of the District of Columbia. 

Fridav, Februarv 28th, 1919. 
Before Judge Hitz. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 
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. 

Now comes the plaintiff by its attorneys Conrad H. Syme, and 
Francis Ii. Stephens and the defendant by its attorneys Maurice D. 
Rosenberg and E. Hilton Jackson, and waive trial by jury herein and 
submit this cause to the Court on the agreed statement of facts filed 
herein, and after consideration thereof, the Court finds from Said facts 
in favor of the plaintiff for the sum of One Hundred and Twenty-four 
Dollars and thirty-six cents ($124.36) with interest thereon from the 
30th day of November 1916. Thereupon, defendant waiving the 
time within which to file a motion for a new trial, judgmerit on ver¬ 
dict is ordered. Wherefore, it is considered that the plaintiff recover 
herein against the defendant the sum of One Hundred Twenty-four 
and 36/100 Dollars, ($124.36), with interest thereon from) the 30th 
day of November 1916, together with costs of suit to be taxpd by the 
clerk and have execution. 

18 From the foregoing judgment, the defendant by ifs said at¬ 

torneys, in open court, notes an appeal to the Couirt of Ap¬ 
peals; whereupon the penalty of a bond for costs, is hereby fixed in 
the sum of One Hundred Dollars. 

i 

! 

Memorandum. 

March 7, 1919.—Appeal Bond approved and filed. j 


i 

* i * 

i 

1. The court erred in not holding that the erection of j the vault 
herein was pursuant to and in compliance with the express terms of 
the permit and thereby constituted a vested property right in the 
defendant. 

2. The court erred in not holding that this vested propjerty right 

may not be disturbed except in the exercise of the police power, 
which exercise was not attempted by the plaintiff. ! 

3. The court erred in rendering the judgment herein ih that the 
said judgment, if enforced, impairs the obligation of an existing con¬ 
tract forbidden by Article 1, Section 10, of the Constitution of the 
United States. 

4. The court erred in not holding that the Act of September 1, 
1916, and the regulations issued pursuant thereto, upon (which the 
plaintiff’s suit was based, were unconstitutional and void ats being in 
conflict with Article 1, Section 10, of the Constitution of tjhe United 
States, prohibiting the impairment of the obligation of cjontract. 

5. The court erred in not holding that said Article 1, Sec- 
19 tion 10, is as binding upon the District of Columbia as upon 
the States. 

6. The court erred in not holding that said Act of September 1, 
1916, and the regulations pursuant thereto, are void because they con¬ 
stitute a discrimination against the rights of the defendant. 


Assignment of Errors. 
Filed April.1, 1919. 
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7. The court erred in not holding that said Act of Congress of Sep¬ 
tember 1, 1916, on its face is so indefinite as to the character, amount 
and manner of assessing and collecting the rent therein contemplated 
as to render the same invalid and incapable of being rendered valid 
by the subsequent regulations of the District Commissioners as 
herein contemplated. 

8. The court erred in holding that said Act of September 1, 1916, 
may be regarded as a repeal of the prior regulations of said District 
Commissioners, pursuant to which the vault herein was constructed. 

9. The court erred in not holding that said Act of September 1, 
1916, is retrospective and retroactive in its character and therefore 
inoperative and void. 

10. The court erred in not holding that the word “hereafter” in 
said Act of September 1, 1916, gives such statute a prospective opera¬ 
tion onlv and therefore such statute cannot operate to fix the liabilitv 
of the plaintiff in the case at bar. 

M. D. ROSENBERG, 

E. HILTON JACKSON, 

Attorneys for Defendant. 


Service of copy acknowledged. 
4/l : /19. 


F. H. STEPHENS. 
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Designation of Record . 

Filed April 1, 1919. 

* * * * * * 


1. Declaration, exhibits and agreed statement of facts thereto an¬ 
nexed. 

2. The pleas of the defendant herein filed. 

3. The judgment of the court. 

4. The assignment of error. 

M. D. ROSENBERG, 

E. HILTON JACKSON, 

Attorneys for Defendant. 


Service of Copy acknowledged. 

F. H. STEPHENS. 

4/1/19. 

21 Supreme Court, of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 20, 
both inclusive, to be a true and correct transcript of the record, a> 
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cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61175 at Law, whereip District 
of Columbia is Plaintiff and R. P. Andrews Paper Co., a corporation, 
is Defendant, as the same remains upon the files and of record in said . 
Court. 

i 

In testimony whereof, I hereunto subscribe my name an(^ affix the 
seal of said Court, at the City of Washington, in said District, this 
15th day of April, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNGj Clerk , 

By W. E. WILLIAMS, I 

Assistant Clerk. 

i 

I 

Endorsed on cover: District of Columbia Supreme Ccjurt. No. 
3267. R. P. Andrews Paper Co., a corporation, appellant, \js. District 
of Columbia. Court of Appeals, District of Columbia. Filed Apr. 19, 
1919. Henry W. Hodges, clerk. 
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Court of Appeals of the District of Columbia. 

- I 

| 

No. 3268. 

. 

Saks & Company, a Corporation, Appellant, 

l 

VS. 

i 

District of Columbia. . 


a Supreme Court of the District of Columbia. 

At Law. No. 61176. - | 

i 

i 

District of Columbia, Plaintiff, 

vs. 

Saks & Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the tijnes here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above entitled cause, to wit: 

i 

I 

1 Declaration. 

I 

Filed April 2, 1918. j 

I 

In the Supreme Court of the District of Columbia. 

At Law. Number 61176. 

District of Columbia 
vs. 

Saks & Company, a Corporation. 

| 

1. The plaintiff, the District of Columbia, a municipal corporation, 
sues the defendant, Saks & Company, a corporation, in an action 
of assumpsit for money due the plaintiff for the rental of vaults 
built under r the public highways of the District of Columbia Connected 
with the premises of the defendant at 7th and Market Space, North- 
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west, in the city of Washington, used and occupied by the defendant 
in its business for the sale of retail dry goods, in the sum of One 
hundred, eighty-seven dollars and eighty-eight cents ($187.88), for 
the period from September 1, 1916 to June 80, 1918; and the plain¬ 
tiff claims the sum of $187.88 with interest thereon from the 30th 
day of November, 1916, together with costs. 

2. The plaintiff sues the defendant for other money payable by the 
defendant to the plaintiff for goods sold and delivered by the plaintiff 
to the defendant; and for work done and materials provided by the 
plaintiff for the defendant at its request; and for money lent by the 
plaintiff to the defendant; and for money paid by the plaintiff for the 
defendant at its request; and for money received by the defendant for 
the use of the plaintiff; and for money found to be due from the de¬ 
fendant to the plaintiff on accounts stated between them. And the 
plaintiff claims $187.88, with interest from the 30th day of Novem¬ 
ber, 1916, according to the particulars of demand hereto annexed. 

CONRAD H. SYME, 

F. H. S., 

F. H. STEPHENS, 

A ttorneys for Plaintiff. 

2 2M—10-8-17. R. 3889-18. 

Rent of Vault Space from July 1, 1917,, to June 30, 1918, hue. 
Payable at the Office of the Collector of Taxes, D. C., July 1, 1917. 

Folio —. 

Name of User, Saks & Co. 

Location of Vault, 300-7th Street. 

To the District of Columbia, Dr. 


Value of Amount of 

Square. Lot. vault space. rent. 

800 $2,280 $11.40 

432 800 6,570 32.85 

800 9,000 45.00 

To all of rent. $89.25 


Received payment, 

' ~i 

Collector of Taxes, D. C., 
By-. 

Made by M. 

Compared by —. 
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3 Auditor's Coupon. 

Office of the Assessor, D. C. 

I 

Rent of Vault Space from September 1, 1916, to June 30, 1317, Inc 

Payable at the Office of the Collector of Taxes, D. C., November 1 

1916. 

Folio —. 

Name of User, Saks & Co. 

Location of Vault, 701 Pennsylvania Ave. 

i 

| 

To the District of Columbia, Dr. 

. I 

Value of Amount of 

Square. Lot. vault space. rent 


Received payment, 

Made by M. 
Compared by —. 


Agreed Statement of Facts 


cause, the actual impaneling of a jury therein being hereby Waived. 

CONRAD H. SYME, 

F. H. S., 

f. h. Stephens; 

Attorneys for Plaintiff. 

M. D. ROSENBERG, 

E. HILTON JACKSON, 

Attorneys for Defendant. 

\ 

Agreed Statement of Foots. 

Section 7 of the Act of Congress, making appropriations for the 
District of Columbia, approved September 1st, 1916, (39 Sfj. 716, sec. 
7) provides: 

“That hereafter the Commissioners of the District of Colombia are 
authorized and directed to assess and collect rent from all users of space 
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occupied under the sidewalks and streets in the District of Columbia, 
which said space is occupied or used in connection with the business 
of said users.” 

On October 17th, 1791, George Washington, then President of the 
United States, promulgated in the building regulations the following: 

“No vaults shall be permitted under the streets, nor any encroach¬ 
ments on the footway above” * * * “without the consent of 

the Commissioners.” 

On May 26th, 1845, the corporation of the City of Washington 
passed certain regulations in regard to the building of vaults under 
the public highways, which contained, among other things, 

5 the following: 

“Every person, before proceeding to excavate, or causing to 
be excavated, anv vault or area, shall obtain from the Mayor written 
permission therefor.' 7 

See Webb’s Digest, pages 387, et seq. 

The City of Washington passed an act on January 2d, 1864, en¬ 
titled “An Act for vaulting under streets and avenues.” Section 
two of that Act prescribes, among other things: 

“And before obtaining permission to construct or make such vault, 
and previous to the commencement thereof the person so applying 
shall forthwith deposit in the usual depository of this City, to the 
credit of the ward fund in which it is located, the sum of Fifty cents 
for each square foot of ground mentioned or required for such vault 
beyond the curb line, under a penalty of not less than Thirty nor 
more than Forty Dollars.” 

(Laws of the City of Washington, 61st Council, Chapter 23.) 

On August 19th, 1872, the Board of Public Works, under the au¬ 
thority of Section thirty-seven (37) of the Act of Congress, approved 
February 21st, 1871, enacted a regulation as follows: 

“Sec. 12. Vaults may be made not beyond the inner line of the 
pavement curb, to be securely covered with substantial flagging, or 
arched with hard brick, the crown of the arch to be at least twelve 
inches below the established surface of the footway; and any opening 
in the top of the vault shall be adjoining to or near the curbstone, and 
have a suitable iron grating or covering placed therein and no grat-* 
ing or other fixture shall project above or be sunk below the estab¬ 
lished graduation of the pavement” 

No charges were prescribed by said Board for the installation or use 
of such vaults. 

On January 1st, 1877, the Board of Commissioners of the District 
of Columbia adopted certain building regulations, among which was 
Section 34, which prescribed as a fee “for each permit for vault, $2 
per linear foot of proposed vault. 

Section fifteen (15) of those regulations prescribes that: 

6 “Vaults shall be securely covered with substantial flagging, 
or arched with hard brick. The crown of the arch shall be at 

least six inches below the established surface of the footway; 
and any openings in the top of the vault shall be at the inner edge 'of 
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the extreme wall, and have a suitable covering placed thereon; no 
iron grate or other fixture shall project above or be sunk below the es¬ 
tablished grade of the pavement; and the outer w T all of the vault must 
be at least four feet within the inner line of the curb. No vault shall 
be constructed so as to interfere with any sewer, waterpipe, manhole, 
gas pipe, tree or other public work, or improvement.” 

On August 23d, 1878, the Commissioners revised the buildihg regu¬ 
lations, retaining, unchanged, Sections fifteen (15) and thii^y-four 
(34), above referred to. 

On June 3d, 1882, the Commissioners again revised the building 
regulations.. No change was made in the phraseology or fee respect¬ 
ing vaults, except to add that “vaults on business streets where there is 
no interference with lamps, trees or other public works, may be built 
with the outer face of wall at the inner face of the curb.” j 

On November 1st, 1887, the building regulations were again revised 
and in thus relating to vaults therein, provided “for each permit for 
vault, $.03 per cubic foot of proposed vault.” 

On November 1st, 1889, the Commissioners made another revision 
of the building regulations, but made no change in the phraseology 
of the regulations in relation to vaults, or in the amount of fe$s there¬ 
for. 

On June 26th, 1891, the Commissioners made another revision 
of the building regulations, fixed the fee “for each vault perriiit, $.15 
per cubic foot of proposed vault.” Section nine (9) thereof pre¬ 
scribed that “no vaults or areas will be permitted except by special 
permit, approved by all of the Commissioners and the Secretary of 
War.” 

_ • 

On October 23d, 1891, the Commissioners adopted a “sched- 
7 ule of limitations and provisions relative to the projection of 
portions of buildings beyond the building line, as a basis for 
the Commissioners’ concurrence under the Act of March 3d', 1891.” 
In this schedule was the following provision: 

“The area occupied shall be paid for at the rate of fifteen cents 
per cubic foot. Pavements over vaults must be constructed ^t the ex¬ 
pense or risk of owner or owners of abutting property.” 

On July 25th, 1892, it was ordered “that the paragraph relating to 
the rate to be paid for the occupation of vaults, in the schedule of 
limitations and provisions relative to the projection of portions of the 
buildings beyond the building line, as set forth in the Buildipg Regu¬ 
lations of the District of Columbia, is hereby amended to redd as fol¬ 
lows : The area occupied shall be paid for at the rate of fifteen cents 
per cubic foot in front of business houses and ten cents per cubic foot 
in front of dwellings. Pavements over vaults must be constructed at 
the expense or risk of the owner of abutting property.’ ” ! 

In the building regulations adopted December 1st, 1892, iiji Section 
nine (9), under the caption, “Vaults under Pavements,” is the fol¬ 
lowing : 

“Vaults in front of business property, the area shall be charged 
at the rate of fifteen Cents per cubic foot, and in front of dwellings at 
the rate of ten cents per cubic foot, nor shall permit be issued until 
plan is submitted and approved, showing openings. Pavements over 
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vaults must be constructed at the expense or risk of owner or owners 
of abutting property.’’ 

Section eight (8) of those regulations likewise fixes a fee for 
vaults, as follows: 

“For each permit for vault, fifteen cents per cubic foot of proposed 
vault in front of business property, and ten cents per cubic foot in 
front of dwellings.” 

The building regulations adopted July 31st, 1897, contained the 
following provision: 

8 “No charge will be made for the occupancy of public space 

by vaults or areas, except the usual permit fee, and all permits 
for such occupancy are subject to revocation by the Commissioners at 
any time without compensation. No permit for vault or area shall 
be issued until there is submitted and approved plans showing the 
location and dimensions of the vault or area, and all openings per¬ 
taining thereto.” 

On February 20th, 1900, the Commissioners passed the following 
order, defining conditions under which permits for vaults would be 
issued: 

“Ordered: This permit is accepted on condition that the District of 
Columbia has the right at any time to construct under, over or 
through said vault space, water pipes, gas pipes, sewers, conduits or 
other pipes or underground construction that the Commissioners of 
said District may deem necessary to be placed in the space occupied by 
the vault, without compensation. 

And it is further agreed that in accepting this permit that the 
owner or owners, their heirs, executors, administrators, or assigns, 
immediately upon notice from the Commissioners of the District of 
Columbia that the water pipes, gas pipes, sewers, conduits or other 
pipes, or underground construction, are to be introduced in the space 
occupied by the vault, shall commence to move and forthwith re¬ 
move, if necessary, any boiler, pipe, wall beam, machinery or con¬ 
struction in or pertaining to said vault, or any fixture or other thing 
therein, without cost to said District, so as to leave a space clear and 
sufficient in the judgment of said Commissioners for the introduction 
and maintenance of any underground construction from time to time 
deemed necessary by said Commissioners. And said Commissioners 
reserve the right to enter upon the premises at any time for the in¬ 
spection and proper maintenance or repair of any work constructed 
by the District. In case the street roadway or sidewalk is widened, 
the vault shall be changed to correspond therewith, without expense 
to the District of Columbia, as directed by the Commissioners of said 
District. And this permit is accepted with the understanding that 
the occupation of the vault space is permitted merely as an accommo¬ 
dation to the owner of the abutting premises and that no right, title 
or interest of the public is in any way waived or abridged thereby, ex¬ 
cept as expressed in said permit and the conditions aforesaid.” 

The building regulations adopted on February 27th, 1902, con¬ 
tained the following, among others: Sec. 123. * * * 

“Par. 2. Plans must be submitted, with an application on an offi¬ 
cial blank, showing the location and dimensions of the vault and all 
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openings; also the depth and proposed construction; end the vault 
must be built in accordance with the approved plans! 

9 “Par. 3. The application for a vault must be accompanied 

by a written agreement, upon an official blank, signed by the 
owner of the abutting property and in terms of Section |124, con¬ 
tracting to release and relinquish the vault space, arjd to re¬ 
move, free of expense to the District, all machinery, fixtures, or struc¬ 
tural parts of the vault when so ordered by the Commissioners, or 
needed for public uses.” * * * 

(Building Regulations of February 27th, 1902, Continued.) 

“Whenever the grade is changed, the vault must be changed and 
repaved, at the expense of the owner of abutting property, to comply 
with the new grades.” 


No Charge for Occupation of Space. 

Par. 9. “No charge will be made for the occupancy cf pqblic space 
by vaults or areas, except the usual permit fee, and all permits for 
such occupancy are subject to revocation by the Commissioners at any 
time without compensation, when the vault space is needed for public 
use or improvements. 

“No vaults shall be constructed so as to interfere with ^mv sewer, 
water pipe, manhole, gas pipe, tree, or other public work of improve¬ 
ment, nor with any electric conduit carrying fire-alarm or police 
wires.” 


“In case the street, roadway or sidewalk is widened, the Vault shall 
be changed to correspond therewith, without expense to the jDistrict of 
Columbia, as directed by the Commissioners of said District. And 
this permit is accepted with the understanding that the occupation of 
the vault space is permitted merely as an accommodation to the owner 
of the abutting premises and that no right, title or interest of the pub¬ 
lic is in any w’ay waived or abridged thereby, except as expressed in 
said permit and the conditions aforesaid. And I herewith submit a 
statement of the proposed and intended uses of the vault,j and a list 
of all machinery and fixtures that will be placed therein, subject to 
the limitations of Section 123, and I further agree to use the vault 
for the purposes authorized by the Commissioners, and for no other 
purposes, under the terms of this section and agreement, and subject 
to the penalties for non-compliance as provided in section 195 of the 
Building Regulations of the District of Columbia.” 

The building regulations adopted October 18th, 1909, (contained, 
among others, the following:—Sec. 123a. * * * 

“Par. 3. The application for a vault must be accompanied by a 
w’ritten agreement, upon an official blank,,signed by the owner of the 
abutting property and in terms of Section 124, contracting to release 
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and relinquish the vault space, and to remove, free of expense to the 
District, all machinery, fixtures, or structural parts of the vault when 
so ordered by the Commissioners or needed for public uses.” 

No charges for vaults were made, except $1.00 for permit to con¬ 
struct the vault. The permit issued was similar to the one 
10 provided for in the order of February 20, 1900, before 
quoted. 

The building regulations adopted January 18th, 1913, in force on 
September 1, 1916, contain various provisions in respect to the con¬ 
struction of vaults, but made no charge therefor, except for the usual 
permit fee of $1.00. Sec. 123a and 124. 

The permit issued was the same, with the following addition, 
which also appears in the revisions of 1902 and 1909: 

“And I herewith submit a statement of the proposed and intended 
uses of the vault, and a list of all machinery and fixtures that will 
be placed therein, subject to the limitations of section 123, and I fur¬ 
ther agree to use the vault for the purpose authorized by the Com¬ 
missioners and for no other purposes, under the terms of this section 
and agreement, and subject to the penalties for non-compliance as 
provided in section 182 of the Building Regulations for the District 
of Columbia. 


“Owners of abutting property 


The Act of September 1st, 1916, entitled “An Act making appro¬ 
priations to provide for the expenses of the Government of the Dis¬ 
trict of Columbia for the fiscal year ending June 30th, 1917, and for 
other purposes,” contained, among others, the following provision: 

“Sec. 7. That hereafter the Commissioners of the District of Co¬ 
lumbia are authorized and directed to assess and collect rent from all 
users of space occupied under the sidewalks and streets in the District 
of Columbia, which said space is occupied or used in connection with 
the business of said users.” 

On October 6th, 1916, the Commissioners of the District of Co¬ 
lumbia promulgated the following order: 

“That, in connection with the legislation contained in Sec- 
11 tion 7 of the District of Columbia Appropriation Act, ap¬ 
proved September 1st 1916, namely: 

‘That hereafter the Commissioners of the District of Co¬ 
lumbia are authorized and directed to assess and collect rent 
from all users of space occupied under the sidewalks and streets in 
the District of Columbia, which said space is occupied or used in con¬ 
nection with the business of said users.’ 

“It is hereby ordered: That rentals shall be paid in advance 
on the first dav of November of each vear. For the first vear 

•J 1/ v 

the rental shall be paid from and including September 1st, 1916, the 
date of the approval of the said appropriation act, to November 1st, 
1917. 

The amount of rental to be charged and collected in each case shall 
be based on the area of the vault space multiplied by the assessed 
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value per square foot of the adjoining land, multiplied by on^-half of 
one per cent; the minimum rental in any case to be $5.00 per an¬ 
num. 

The Auditor of the District shall include in the next deficiency esti¬ 
mates an item of $2,000 for the employment of a field partyj and for 
necessary incidental expenses in making surveys and computations 
relative to vault privileges granted in public space. 

The Assessor shall immediately prepare printed schedules upon 
which the data necessary at this time to impose vault rental^ may be 
furnished; the printed schedules.to be turned over by the Assessor 
to the Major and Superintendent of Police for distribution by the 
several police captains among the users of vault space, who shall fur¬ 
nish, under oath, the information called for therein. The required 
information when collected by the several police captains shall be re¬ 
turned, through the Major and Superintendent of Police, to the As¬ 
sessor for the preparation of cards upon which the bills for Rental for 
the first payment from September 1st, 1916, to November ijst, 1917, 
shall be based. 

The Auditor of the District shall set aside from the miscellaneous 
allotment of the general appropriation for contingent expenses of Dis¬ 
trict offices a sufficient amount to cover the cost of printing the sched¬ 
ules referred to in the preceding paragraph. 

The necessary accounts in connection with vault rentals shall be 
kept in the Assessor’s Office, and all bills shall be prepared and de¬ 
livered by that office.” | 

The above order was amended on October 20th, 1916, as fbllows: 

“That the order of October 6th, 1916, which provides t^iat vault 
rentals shall be paid in advance on the first day of November of each 
year, the payment for the first year to include the period from Sep¬ 
tember 1st, 1916, to November 1st, 1917, is hereby amended to read 
as follows: | 

“That the rentals shall be paid in advance on the first da^ of July 
for each year. 

12 “For the first year the rental shall be paid from ai}d includ¬ 

ing September 1st, 1916, .the date of the approval of the 
District of Columbia Act of the fiscal year ending June 30th, 1917, 
to and including June 30th, 1918. 

“The rental for vault space shall be paid within thirty days after 
the presentation of the bill.” 

The vaults, for which rental is sought in this case, are built 
under the public sidewalk, connected with the adjoining prem¬ 
ises, and used by the defendant in his business. The rental charged 
for the vaults is a fair and reasonable one, if it be a legal charge. 

The defendant has complied with all the building regulations in re¬ 
spect to the construction and maintenance of the vaults. 

The Act of September first, 1916, and the order of th^ Commis¬ 
sioners pursuant thereto of October 6, 1916, affect the following 
classes: ! 

a. The owner of premises adjoining the vault who is the ifiser of the 
vault and built the same for wffiich rent is charged in this base. The 
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vault was constructed pursuant to a permit, a copy of which is at¬ 
tached hereto and made part hereof. 

b. The tenant of premises adjoining the vault for which rent is 
charged who is the user of the vault, and constructed the same at his 
own expense, pursuant to an application, a copy of which is attached 
hereto and made a part hereof, upon which a permit was granted. 

c. The tenant of the premises adjoining the vault for which rent is 
charged who is the user of it; but did not construct the same; but the 
same was constructed by the owner under a permit from the District, 
a copy of which is filed herewith. 

The defendant herein belongs to class “b,” as above set 
forth. 

13 The parties hereto reserve the right to further stipulate as 
to any material fact concerning the issues in this case at any 
stage of the cause. 

No. 589. 

Health Department, District of Columbia. 

Certificate of Approval of Plan. 

Washington, Sept. 25, 1884. 

This certifies that A. Sacks & Co. has filed with me a plan of 
Plumbing and Drainage Work proposed to be placed in and upon 
building erected on Lot 1, Square 432 to be known as No. 7th & 
Market Space, owned by A. Sacks & Co., and that upon careful ex¬ 
amination I find said plan satisfactory, and in accordance with the 
regulations governing plumbing and "house drainage in the District 
of Columbia, and I herebv approve the same. 

(Signed) " SAMUEL A. ROBINSON, 

Inspector of Plumbing. 

Extract from Regulations Governing Plumbing and House Drainage 

in the District of Columbia. 

Sec. 6. Before any portion of the drainage system of any building 
shall be laid or constructed there shall be filed by the owner with 
the Health Officer, for the Inspector of Plumbing, a plan thereof 
showing the said drainage system entire from its connection with 
the main sewer to terminus in house, together with the location of 
all traps, ventilating pipes, etc. The name of the plumber who is to 
perform the work shall be given on said plan, which must be ap¬ 
proved by the Inspector of Plumbing before any portion of the 
work shall be executed. A permit shall not be given for the erection 
of any building until said plan shall have been presented and ap¬ 
proved. 
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Application for Permit to Build. 

(Brick and Stone.) 

r 

Washington, D. C., Sept. 25, 11884. 

To the Inspector of Buildings: 

The undersigned hereby applies for a permit to build according to 
the following specification: 

1. State how many buildings to be erected. One. 

2. Material. Brick. 

3. What is the owner’s name? A. Sacks & Co. 

4. “ Architect’s name? Jno. Fraser. 

5. “ Builder’s name? Kenderdine & Paret. 

6. “ location? Lot 1, Sq. 432. 

7. “ nearest street? 7th & Market Space. 

8. “ Purpose of the building? Store. 

9. If a dwelling, for how many families? -. v 

10. Is there a store in lower story? Yes. 

11. Will the building be erected on solid or filled land? Solid. 

12. Size of lot, No. of ft. front, -r-; No. of ft. rear, —I; No. of 
ft. dp. —. 

13. Size of building, No. of feet front, 43' 6"; No. of ft. tear, —; 
No. of ft. deep, 116' 3"; No of stories in height, 5 & cellar); No. of 
feet from sidewalk to highest point of roof, 86. 

• 14. No. of feet in height from level of sidewalk to highest part 
of wall. 86'. 

15. No. of feet in height from sidewalk to eaves. 86'. j 

16. Size of back building, 46' ft. long; 26' 6" ft. wide; — ft. high; 
No. of stories, 5 and basement; style of roof, flat. 

17. Material of foundation. Brick. 

18. Thickness of external walls, cellar or basement, 36"; 1st story, 
30"; 2d story, 30"; 3d story, 30"; 4th story, 30"; 5th stpry, 30". 
Thickness of party-walls, cellar or basement, 26"; 1st stbry, 22"; 
2d story, 17"; 3d story, 17"; 4th story, 17"; 5th story,17".! Are the 

party-walls solid or vaulted? Solid. 

15 19. What will be the materials of front? Pressed brick. If 

of stone, what kind? —. 

20. Will the roof be flat, pitch, or Mansard? Flat. Material of 
roofing. Tin. 

21. What will be the material of cornice? Brick & iron. Orna¬ 
mental projections? —. 

22. What will be the means of access to roof? Scuttle. 

23. Are there any hoistways? Yes. How protected? —. 

24. How is the building heated? Steam- 

25. Are there any bay windows? —. Height, —; w^dth, —; 
projection, —; form, —. 

26. Are there any tower projections? —. Height, —; width, —; 
projection, —. 

27. Are there any show windows? 8; form, sq.; projection, 2' 8". 


' :• 






12 


SAKS COMPANY VS. DISTRICT OP’COLUMBIA. 


28. What will be projection of steps from building line? No. 

29. Are there any vaults? Yes. Dimensions, 4 1 /-* ft. 

30. Will there be an area? No. Width, —; how protected, —. 

31. Will there be cellar steps? No. How protected, —. 

32. Is the lower story to be used for business purposes of any 
kind? Yes. 

33. What is the estimated cost of the proposed improvement? 
$75,000. 

Signature, KENDERDINE & PARET, 

Address, 941 D St. N. W. 

Stand-pipes to be placed on the building where designated by the 
Chief Engineer, Fire Department. 

16 Pleas. 

Filed April 3, 1918. 

***** * * 

The defendant for pleas to the declaration filed herein and to each 
and every count thereof says: 

1. He never undertook and promised as therein alleged. 

2. He is not indebted as therein alleged. 

M. D. ROSENBERG, 

E. HILTON JACKSON, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Friday, February 28th, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

Before Judge Hitz. 

******* 

Now comes the plaintiff by its attorneys Conrad H. Syme and 
Francis H. Stephens, and the defendant by its attorneys Maurice D. 
Rosenberg and E. Hilton Jackson, and waive trial by jury herein and 
submit this case to the Court on the agreed statement of facts filed 
herein, and after consideration thereof the Court finds from said 
facts in favor of the plaintiff for the sum of One Hundred and 
Eighty Seven Dollars and eighty-eight cents ($187.88), with interest 
thereon from the 30th day of November, 1916. Thereupon, defend¬ 
ant waiving the time within which to file a motion for a new trial, 
judgment on verdict is ordered. Wherefore, it is considered that 
the plaintiff recover herein against said defendant the sum of One 
Hundred Eighty-seven and 88/100 Dollars ($187.88), with interest 
thereon from the 30th day of November, 1916, together with 

17 costs of suit to be taxed by the clerk and have execution 
thereof. 
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From the foregoing judgment the defendant by its said attorneys, 
in open court, notes an appeal to the Court of Appeals, whereupon 
the penalty of a bond for costs is hereby fixed in the supi of One 
Hundred Dollars. 

Memorandum. . • j ■ 

| 

March 7, 1919.—Appeal Bond approved and filed. 

Assignment of Errors. j 

Filed April 1, 1919. j 

* * * * * * * 

1. The court erred in not holding that the erection of the vault 

herein was pursuant to and in compliance with the express terms of 
the permit and thereby constituted a vested property right in the de¬ 
fendant. 'I 

2. The court erred in not holding that this vested property right 

may not be disturbed except in the exercise of the police power, which 
exercise was not attempted by the plaintiff. j 

3. The court erred in rendering the judgment herein in that the 
said judgment, if enforced, impairs the obligation of an existing con¬ 
tract forbidden by Article 1, Section 10, of the Constitution of the 
United States. 

4. The court erred in not holding that the Act of September 1, 
1916, and the regulations issued pursuant thereto, upon which the * 
plaintiff’s suit is based, were unconstitutional and void as being in 
conflict with Article 1, Section 10, of the Constitution of the 
United States, prohibiting the impairment of the obligation of con¬ 
tract. 

18 5. The court erred in not holding that said Article 1, Sec¬ 

tion 10, is as binding upon the District of Columbia as upon 
the States. _ ^ j 

6. The court erred in not holding that said Act of September 1, 
,1916, and the regulations pursuant thereto are void because they 
constitute a discrimination against the rights of the defendant. 

7. The court erred in not holding that said Act of Congress of Sep¬ 
tember 1, 1916, on its face is so indefinite as to the character, amount 
and manner of assessing and collecting the rent therein contemplated 
as to render the same invalid and incapable of being rendered valid 
by the subsequent regulations of the District Commissioners as 
herein contemplated. 

S'. The court erred in holding that said Act of September 1, 1916, 
may be regarded as a repeal of the prior regulations of said District 
Commissioners, pursuant to which the vault herein was constructed. 

9. The court erred in not holding that said Act of September 1, 
1916, is retrospective and retroactive in its character and therefore 
inoperative and void. 

10. The court erred in not holding that the word “hereafter” in 
said Act of September 1, 1916, gives such statute a prospective opera- 
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tion only and therefore such statute cannot operate to fix the liability 
of the plaintiff’ in the case at bar. 

M. D. ROSENBERG, 

E. HILTON JACKSON, 

Attorneys for Defendant. 

Service of copy acknowledged. 

F. H. STEPHENS. 

4/1/19. 

19 Designation of Record. 

Filed April 1, 1919. 


1. Declaration, exhibits and agreed statement of facts thereto an¬ 
nexed. 

2. The pleas of the defendant herein filed. 

3^. The judgment of the court. 

4. The assignment of error. 

M. D. ROSENBERG, 

E. HILTON JACKSON, 

Attorneys for Defendant. 

Service of Copy acknowledged. 

F. H. STEPHENS. 

4/1/19. 

20 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 19, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61176 at Law, wherein District 
of Columbia is Plaintiff and Saks & Company, a corporation, is De- - 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
loth day of April, 1919. 

[Seal Supreme Court of the District of Columbia.] 

! JOHN R. YOUNG, Clerk, 

By W. E. WILLIAMS, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3268. Saks & Company, a corporation, appellant, vs. District of 
Columbia. Court of Appeals, District of Columbia. Filed Apr. 19, 
1919. Henry W. Hodges, clerk. 



















Court of Appeals of the District of Columbia 


ABRAHAM LISNER, APPELLANT, 


DISTRICT OF COLUMBIA, 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 



















... .. ..'J. 


Court o! Appeals of the District of Colombia. 


APRIL TERM. 1919. 


No. 3269. 


ABRAHAM LISNER, APPELLANT, 


DISTRICT OF COLUMBIA, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original. Print. 


Caption ... 
Declaration 


Bill of particulars.... 
Agreed statement of facts. 


Pleas 


Trial by jury waived; cause submitted; verdict for plaintiff; 

judgment . 

Appeal noted . 

Memorandum: Appeal bond approved and filed. 

Assignment of errors. 

Designation of record. 

Clerk’s certificate . 


Judd & Detweii.er (Inc.). Printers. Washington, D. C.. Mat 7. 1919. 


















Court of Appeals of the District of Colombia. 


No. 3269. 

Abraham Lisner, Appellant, 


District of Columbia. 


a Supreme Court of the District of Columbia. 

At Law. No. 61177. 

District of Columbia, Plaintiff, 


Abraham Lisner, Defendant. ! 

United States of America, 

District of Columbia, ss: 

j 

Be it remembered, that in the Supreme Court of the Distript of Co¬ 
lumbia, at the City of Washington, in said District, at the tiipes here¬ 
inafter mentioned, the following papers were filed and propeedings 
had, in the above entitled cause, to wit: 

! 

1 Declaration. 

Piled April 2, 1918. j 

i 

In the Supreme Court of the District of Columbia] 

At Law. Number 61177. 

| 

District of Columbia 
vs. 

Abraham Lisner. 

I 

i 

i 

1. The plaintiff, the District of Columbia, a municipal cor¬ 
poration, sues the defendant, Abraham Lisner, in ap action 
of assumpsit for money due the plaintiff for the rental Of vaults 
built under the public highways of the District of Columbia connected 
with the premises of the defendant at number 1011 G Streef, North- 

1—32 69a 
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. west, in the city of Washington, used and occupied by the defendant 
in his business as a retail dry goods merchant, in the sum of One 
thousand, two hundred and forty-three dollars and thirty-six cents 
($1,243.36), for the period from September 1, 1916 to June 30, 1913; 
and the plaintiff claims the sum of $1,243.36 with interest thereon 
from the 30th day of November, 1916, together with costs. 

2. The plaintiff sues the defendant for other money payable by the 
defendant to the plaintiff for goods sold and delivered by the plaintiff 
to the defendant; and for work done and materials provided by the 
plaintiff for the defendant at *his request; and for moneys lent by the 
plaintiff to the defendant; and for money paid by the plaintiff for the 
defendant at his request; and for money received by the defendant for 
the use of the plaintiff; and for money found to be due from the de¬ 
fendant to the plaintiff on accounts stated between them. And the 
plaintiff claims $1243.36; with interest from the 30th day of Novem¬ 
ber, 1916, according to the particulars of demand hereto annexed. 

CONRAD H. SYME, 

F. H. S., 

F. H. STEPHENS, 

' i Attorneys for Plaintiff. 


2 Office of the Assessor, D. C. 


Rent of Va'ult Space from September 1 , 1916, to June 30, 1917, Inc. 


Pavable at the Office of the Collector of Taxes, D. C., November 1, 

1916. 

Folio —. 

Name of User, Palais Royal. 

Location of Vault, 1011-13 G st. N. W. 


To the District of Columbia, Dr. 


Value of Amount of 

Square. Lot. vault space. rent. 

345 17,18,20, $153,599 $640.00 

21, 22, 23, 

24, 25, 37, 

. „ see card. 

Vj _ 

To all of rent... $640.00 


(Bill of Particulars.) 

Received payment, 

f 

Collector of Taxes, D. C., 
By-. 


Made by —. 
Compared by —. 
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3 2M—10-8-17. R. 3889-18. 

..! r 

Rent of Vault Space from July 1, 1917, to June 30, 1918, Inc. 

! 

Payable at the Office of the Collector of Taxes, D. C., July jl, 1917. 

Folio —. 

Name of User, A. Lisner. 

Location of Vault, 1011 G Street. 

To the District of Columbia, Dr. 


Value of Aniount of 

Square. Lot. vault space. j rent. 

345 800 $120,672 $603.36 

i 

To all of rent. $^03.30 


Received payment, 

Collector of Taxes, D. C., 


Made by M. 

Compared by —. 

4 Agreed Statement of Facts. 

* * * * * * i* 

It is hereby stipulated by the parties to the above cause, bv their re¬ 
spective attorneys, that the same shall be submitted to the coijrt for its 
judgment, subject to the right of either party to appeal therefrom, 
upon the statement of facts hereto annexed, with like effect;as if the 
said statement of facts were the finding of a verdict of a jury in the 
cause, the actual impaneling of a jury therein being hereby Waived. 

CONRAD H. SYME, 

F. H. S., 

F. H. STEPHENS, 

A ttomeys for Plaintiff. 

M. D. ROSENBERG, 

E. HILTON JACKSON, 

Attorneys for Defendant. 

Agreed Statement of Facts. 


Section 7 of the Act of Congress, making appropriations for the 
District of Columbia, approved September 1st, 1916, (39 St.i 716, sec. 
7) provides: 

“That hereafter the Commissioners of the District of Columbia are 
authorized and directed to assess and collect rent from all userp of space 
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occupied under the sidewalks and streets in the District of Columbia, 
which said space is occupied or used in connection with the business 
of said users.” 

On October 17th, 1791, George Washington, then President of the 
United States, promulgated in the building regulations the following: 

“No vaults shall be permitted under the streets, nor any encroach¬ 
ments on the footway above” * * * “without the consent of 

the Commissioners.” 

On May 26th, 1845, the corporation of the City of Washington 
passed certain regulations in regard to the building of vaults under 
the public highways, which contained, among other things, the fol¬ 
lowing : 

5 “Every person, before proceeding to excavate, or causing to 
be excavated, any vault or area, shall obtain from the Mayor 

written permission therefor.' 7 

See Webb’s Digest, pages 387, et seq. 

The City of Washington passed an act on January 2d, 1864, en¬ 
titled “An Act for vaulting under streets and avenues.” Section 
two of that Act prescribes, among other things: 

“And before obtaining permission to construct or make such vault, 
and previous to the commencement thereof the person so applying 
shall forthwith deposit in the usual depository of this City, to the 
credit of the ward fund in which it is located, the sum of Fifty cents 
for each square foot of ground mentioned or required for such vault 
beyond the curb line, under a penalty of not less than Thirty nor 
more than Forty Dollars.” 

(Laws of the City of Washington, 61st Council, Chapter 23.) 

On August 19th, 1872, the Board of Public Works, under the au¬ 
thority of Section thirty-seven (37) of the Act of Congress, approved 
February 21st, 1871, enacted a regulation as follows: 

“Sec. 12. Vaults mav be made not bevond the inner line of the 
pavement curb, to be securely covered with substantial flagging, or 
arched with hard brick, the crown of the arch to be at least twelve 
inches below the established surface of the footway; and any opening 
in the top of the vault shall be adjoining to or near the curbstone, and 
have a suitable iron grating or covering placed therein and no grat¬ 
ing or other fixture shall project above or be sunk below the estab¬ 
lished graduation of the pavement.” 

No charges were prescribed by said Board for the installation or use 
of such vaults. 

On January 1st, 1877, the Board of Commissioners of the District 
of Columbia adopted certain building regulations, among which was 
Section 34, which prescribed as a fee “for each permit for vault, $2 
per linear foot of proposed vault. 

Section fifteen (15) of those regulations prescribes that: 

6 “Vaults shall be securely covered with substantial flagging, 
or arched with hard brick. The crown of the arch shall be at 

least six inches below the established surface of the footway; 
and any openings in the top of the vault shall be at the inner edge of 
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the extreme wall, and have a suitable covering placed thereon; no 
iron grate or other fixture shall project above or be sunk below the es¬ 
tablished grade of the pavement; and the outer wall of the vault must 
be at least four feet within the inner line of the curb. No 'iault shall 
be constructed so as to interfere with any sew*er, waterpipe, manhole, 
gas pipe, tree or other public work, or improvement.” 

On August 23d, 1878, the Commissioners revised the building regu¬ 
lations, retaining, unchanged, Sections fifteen (15) and thirty-four 
(34), above referred to. 

On June 3d, 1882, the Commissioners again revised the building 
regulations. No change was made in the phraseology or fee respect¬ 
ing vaults, except to add that “vaults on business streets where there is 
no interference with lamps, trees or other public w’orks, mgiy be built 
wdth the outer face of wall at the inner face of the curb. 7 ’ 

On November 1st, 1887, the building regulations were ag^in revised 
and in thus relating to vaults therein, provided “for each permit for 
vault, $.03 per cubic foot of proposed vault.” 

On November 1st, 1889, the Commissioners made another revision 
of the building regulations, but made no change in the phraseology 
of the regulations in relation to vaults, or in the amount of fees there¬ 
for. 

On June 26th, 1891, the Commissioners made another revision 
of the building regulations, fixed the fee “for each vault permit, $.15 
per cubic foot of proposed vault.” Section nine (9) thereof pre¬ 
scribed that “no vaults or areas will be permitted except by special 
permit, approved by all of the Commissioners and the Secretary of 
War.” 

On October 23d, 1891, the Commissioners adopted a “sched- 
7 ule of limitations and provisions relative to the projection of 
portions of buildings beyond the building line, as a basis for 
the Commissioners’ concurrence under the Act of March 3d, 1891.” 
In this schedule w’as the following provision: 

“The area occupied shall be paid for at the rate of fifteen cents 
per cubic foot. Pavements over vaults must be constructed at the ex¬ 
pense or risk of owmer or owmers of abutting property.” j 

On July 25th, 1892, it w*as ordered “that the paragraph relating to 
the rate to be paid for the occupation of vaults, in the schedule of 
limitations and provisions relative to the projection of portions of the 
buildings beyond the building line, as set forth in the Building Regu¬ 
lations of the District of Columbia, is hereby amended to read as fol¬ 
lows : ‘The area occupied shall be paid for at the rate of fifteen cents 
per cubic foot in front of business houses and ten cents peij cubic foot 
in front of dwellings. Pavements over vaults must be constructed at 
the expense or risk of the owner of abutting property.’ ” 

In the building regulations adopted December 1st, 1892, in Section 
nine (9), under the caption, “Vaults under Pavements,”; is the fol¬ 
lowing : 

“Vaults in front of business property, the area shall be charged 
at the rate of fifteen cents per cubic foot, and in front of dwellings at 
the rate of ten cents per cubic foot, nor shall permit be issued until 
plan is submitted and approved, showing openings. Pavements over 
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vaults must be constructed at the expense or risk of owner or owners 
of abutting property.” 

Section eight (8) of those regulations likewise fixes a fee for 
vaults, as follows: 

“For each permit for vault, fifteen cents per cubic foot of proposed 
vault in front of business property, and ten cents per cubic foot in 
front of dwellings.” 

The building regulations adopted July 31st, 1897, contained the 
following provision: 

8 “No charge will be made for the occupancy of public space 

by vaults or areas, except the usual permit fee, and all permits 
for such "occu pancy are subject to revocation by the Commissioners at 
any time without "compensation. No permit for vault or area shall 
be "issued until there is submitted and approved plans showing the 
location and dimensions of the vault or area, and all openings per¬ 
taining thereto.” 

On February 20th, 1900, the Commissioners passed the following 
order, defining conditions under which permits for vaults would be 
issued: 

“Ordered: This permit is accepted on condition that the District of 
Columbia has the right at any time to construct under, over or 
through said vault space, water pipes, gas pipes, sewers, conduits or 
other pipes or underground construction that the Commissioners of 
said District may deem necessary to be placed in the space occupied by 
the vault, without compensation. 

And it is further agreed that in accepting this permit that the 
owner or owners, their heirs, executors, administrators, or assigns, 
immediately upon notice from the Commissioners of the District of 
Columbia that the water pipes, gas pipes, sewers, conduits or other 
pipes, or underground construction, are to be introduced in the space 
occupied by the vault, shall commence to move and forthwith re¬ 
move, if necessary, any boiler, pipe, "wall beam, machinery or con¬ 
struction in or pertaining to said vault, or any fixture or other thing 
therein, without cost to said District,- so as to leave a space clear and 
sufficient in the judgment of said Commissioners for the introduction 
and maintenance of any underground construction from time to time 
deemed necessary by said Commissioners. And said Commissioners 
reserve the right to enter upon the premises at any time for the in¬ 
spection and proper maintenance or repair of any work constructed 
by the District. In case the street roadway or sidewalk is widened, 
the vault shall be changed to correspond therewith, without expense 
to the District of Columbia, as directed by the Commissioners of said 
District. And this permit is accepted with the understanding that 
the occupation of the vault space is permitted merely as an accommo¬ 
dation to the owner of the abutting premises and that no right, title 
or interest of the public is in any way waived and that no right, title 
cept as expressed in said permit and the conditions aforesaid.” 

The building regulations adopted on February 27th, 1902, con¬ 
tained the following, among others: Sec. 123. * * * 

“Par. 2. Plans must be submitted, with an application on an offi¬ 
cial blank, showing the location and dimensions of the vault and all 
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openings; also the depth and proposed construction; and the vault 
must be built in accordance with the approved plans. 

“Par. 3. The application for a vault must be accompanied by a 
written agreement, upon an official blank, signed by the owner 
9 of the abutting property and in terms of Section f24, con¬ 
tracting to release and relinquish the vault space, and to re¬ 
move, free of expense to the District, all machinery, fixtures, or struc¬ 
tural parts of the vault when so ordered by the Commissioners, or 
needed for public uses.” * * * 


(Building Regulations of February 27th, 1902, Contihued.) 

“Whenever the grade is changed, the vault must be changed and 
repaved, at the expense of the owner of abutting property, to comply 
with the new grades.” 

♦ * * * * * ! * 

No Charge for Occupation of Space. 

Par. 9. “No charge will be made for the occupancy of public space 
by vaults or areas, except the usual permit fee, and all permits for 
such occupancy are subject to revocation by the Commissioners at any 
time without compensation, when the vault space is needed £or public 
use or improvements. 

“No vaults shall be constructed so as to interfere with gjny sewer, 
water pipe, manhole, gas pipe, tree, or other public work oi[ improve¬ 
ment, nor with any electric conduit carrying fire-alarm or police 
wires. j 

* * * * * * * 

“In case the street, roadway or sidewalk is widened, the yault shall 
be changed to correspond therewith, without expense to the District of 
Columbia, as directed by the Commissioners of said District. And 
this permit is accepted with the understanding that the occupation of 
the vault space is permitted merely as an accommodation to the owner 
of the abutting premises and that no right, title or interest of the pub- 
lis is in any wav waived or abridged thereby, except as expressed in 
said permit and the conditions aforesaid. And I herewith submit a 
statement of the proposed and intended uses of the vault, and a list 
of all machinery and fixtures that will be placed therein, subject to 
the limitations of Section 123, and I further agree to us^ the vault 
for the purposes authorized by the Commissioners, and fc(r no other 
purposes, under the terms of this section and agreement, and subject 
to the penalties for non-compliance as provided in section |195 of the 
Building Regulations of the District of Columbia.” 

The building regulations adopted October 18th, 1909, j contained, 
among others, the following:—Sec. 123a. * * * 

“Par. 3. The application for a vault must be accompanied by a 
written agreement, upon an official blank, signed bv the owner of the 
abutting property and in terms of Section 124, contracting to release 
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and relinquish the vault space, and to remove, free of expense to the 
District, all machinery, fixtures, or structural parts of the vault when 
so ordered by the Commissioners or needed for public uses.” 

No charges for vaults were made, except $1.00 for permit to con¬ 
struct the vault. The permit issued was similar to the one 
10 provided for in the order of February 20, 1900, before 
quoted. 

The building regulations adopted January 18th, 1913, in force on 
September 1, 1916, contain various provisions in respect to the con¬ 
struction of vaults, but made no charge therefor, except for the usual 
permit fee of $1.00. Sec. 123a and 124. 

The permit issued was the same, with the following addition,, 
which also appears in the revisions of 1902 and 1909: 

“And I herewith submit a statement of the proposed and intended 
uses of the vault, and a list of all machinery and fixtures that will 
be placed therein, subject to the limitations of section 123, and I fur¬ 
ther agree to use the vault for the purposes authorized by the Com¬ 
missioners and for no other purposes, under the terms of this section 
and agreement, and subject to the penalties for non-compliance as 
provided in section 182 of the Building Regulations for the District 
of Columbia. 


“Owners of abutting property 



The Act of September 1st, 1916, entitled “An Act making appro¬ 
priations to provide for the expenses of the Government of the Dis¬ 
trict of Columbia for the fiscal year ending June 30th, 1917, and for 
other purposes,” contained, among others, the following provision: 

“Sec. 7. That hereafter the Commissioners of the District of Co¬ 
lumbia are authorized and directed to assess and collect rent from all 
users of space occupied under the sidewalks and streets in the District 
of Columbia, which said space is occupied or used in connection with 
the business of said users.” 

On October 6th, 1916, the Commissioners of the District of Co¬ 
lumbia promulgated the following order: 

“That, in connection with the legislation contained in Section 7 of 
the District of Columbia Appropriation Act, approved September 1st, 

1916, namely: 

‘That hereafter the Commissioners of the District of Co¬ 
lumbia are authorized and directed to assess and collect rent 
from all users of space occupied under the sidewalks and streets in 
the District of Columbia, which said space is occupied or used in con¬ 
nection with the business of said users. 7 . 

11 “It is hereby ordered: That rentals shall be paid in advance 

on the first day of November of each year. For the first year 
the rental shall be paid from and including September 1st, 1916, the 
date of the approval of the said appropriation act, to November 1st, 

1917. 

The amount of rental to be charged and collected in each case shall 
be based on the area of the vault space multiplied by the assessed 
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value per square foot of the adjoining land, multiplied by one-half of 
one per cent; the minimum rental in any case to be $5.00 per an¬ 
num. 

The Auditor of the District shall include in the next deficiency esti¬ 
mates an item of $2,000 for the employment of a field party and for 
necessary incidental expenses in making surveys and coniputations 
relative to vault privileges granted in public space. 

The Assessor shall immediately prepare printed schedules upon 
which the data necessary at this time to impose vault rentals may be 
furnished; the printed schedules to be turned over bv th6 Assessor 
to the Major and Superintendent of Police for distribution by the 
several police captains among the users of vault space, who! shall fur¬ 
nish, under oath, the information called for therein. Th£ required 
information when collected by the several police captains shall be re¬ 
turned, through the Major and Superintendent of Police, to the As¬ 
sessor for the preparation of cards upon which the bills for (rental for 
the first payment from September 1st, 1916, to November [1st, 1917, 
shall be based. 

The Auditor of the District shall set aside from the miscellaneous 
allotment of the general appropriation for contingent expenses of Dis¬ 
trict offices a sufficient amount to cover the cost of printing (the sched¬ 
ules referred to in the preceding paragraph. 

The necessary accounts in connection with vault rentals shall be 
kept in the Assessor’s Office, and all bills shall be prepared and de¬ 
livered bv that office.” 

The above order was amended on October 20th, 1916, as follows: 

“That the order of October 6th, 1916, which provides that vault 
rentals shall be paid in advance on the first day of November of each 
year, the payment for the first year to include the period 1 from Sep¬ 
tember 1st, 1916, to November 1st, 1917, is hereby amended to read 
as follows: 

“That the rentals shall be paid in advance on the first day of July 
for each vear. 

“For the first year the rental shall be paid from and including Sep¬ 
tember 1st, 1916, the date of the approval of the District of Co¬ 
lumbia Act of the fiscal year ending June 30th, 1917, to and includ¬ 
ing June 30th, 1918. 

“The rental for vault space shall be paid within thirty days after 
the presentation of the bill.” 

12 The vaults, for which rental is sought in this case, are built 

under the public sidewalk, connected wdth the adjoihing prem¬ 
ises, and used by the defendant in his business. The rental charged 
for the vaults is a fair and reasonable one, if it be a legal charge. 

The defendant has complied with all the building regulations in re¬ 
spect to the construction and maintenance of the vaults. 

The Act of September first, 1916, and the order of the Commis¬ 
sioners pursuant thereto of October 6, 1916, affect th^ following 
classes: 

a. The owner of premises adjoining the vault who is the user of the 
vault and built the same for which rent is charged in this case. The 
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vault was constructed pursuant to a permit, a copy of which is at¬ 
tached hereto and made part hereof. 

b. The tenant of premises adjoining the vault for which rent is 
charged who is the user of the vault, and constructed the same at his 
own expense, pursuant to a permit, a copy of which is attached hereto 
and made a part hereof. 

c. The tenant of the premises adjoining the vault for which rent is 
charged who is the user of it; but did not construct the same; but the 
same was constructed by the owner under a permit from the District, 
a copy of which is filed herewith. 

The defendant herein belongs to class “a,” as above set forth. 

The parties hereto reserve the right to further stipulate as to any 
material fact concerning the issues in this case at any stage of the 
cause. 

13 It is a condition of this permit that the office of the In¬ 

spector of Buildings be notified the day before work is com¬ 
menced on reinforced concrete under this permit. 

No. brick required, 500 M. Permit No. 2923. 

Permit to Build. 

Office of Inspector of Buildings. ' 

District of Columbia. 

Washington, January 9, 1914. 

This is to certify, That A. Lisner has permission to erect one six 
story fireproof store lot- 19 and 5 square 345 No. 711 to 7.15—11th 
St. N. W. House number must be verified before being placed on 
buildings in accordance with application No. 2923 and drawings on 
file in this office, and subject to the provisions of the Building Regula¬ 
tions of the District. 

The right is reserved to examine the buildings as often as may be 
necessarv while in course of erection, and order anv changes in the 
construction that may be deemed requisite to insure sufficient 
strength, solidity and safety from fire. 

This permit grants no right to change the grade or formation of 
any public terrace, parking, or pavement; nor to build leads, coping 
or terrace steps outside the building line. 

Permission is granted to lay a plank roadway across pavement. 
Deposit has been made to repair pavement, clean roadway, and to 
cover cost of any damage to public property. Deposit 34568. 
Amount, $118.00. Dec. 30, 1913. 

By order of the Commissioners, D. C. 

MORRIS HACKER, 
Inspector of Buildings. 


Fee Paid, $108.00. 
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[Across the face:] Projections beyond the building line allowed 
as per plans approved and on tile in the office of the Inspector of 
Bldgs. 

[Across the face:] Walls shall not be erected to a height greater 
than one foot (1' 0") above footings until their correct location is cer¬ 
tified by Surveyor, D. C., in accordance with Section 2 of the^ Building 
Regulations, D. C. j 

14 Extracts from Regulations. 

I 

No building or other structure, awning, sign, engine, ste^un or hot 
water boiler, furnace, machinery, bay window, show-window, tower or 
other projection shall be erected, nor any area, vault, cellar, pasement, 
or excavation appertaining to a building or other structure to be 
made, nor alterations allowed in any such improvement, unless a per¬ 
mit for such alteration or improvement shall have been issued; and 
such permit shall be valid and in force for such period in each case 
not exceeding six (6) months, as the Inspector of Building^ shall de¬ 
termine. See Section 19. 

Sec. 145. Persons engaged in the erection, reconstruction' or repair 
of any buildings may occupy the public space with building materials 
for such reasonable period as the Inspector of Buildings shkll decide, 
upon permits issued by him, subject to the following conditions, 
namelv: 

V 

Sec. 146. The occupation of sidewalks or roadways by articles not 
intended for immediate use in connection with the operations for 
which the permit has been issued will not be allowed. 

The maximum area permitted to be -occupied shall not extend 
beyond one-third of the width of the roadway on streets w^iere there 
are no railway tracks. On streets containing railway track^ the space 
to be occupied outside of the curb shall depend on width qf roadway 
in front of building under construction or repair. 

Sec. 147. When considered necessary by the Inspector of Build¬ 
ings, the space allotted for materials may extend laterally ip the road¬ 
way twenty feet on each side of the lot on which the building is being 
erected, unless valid objections are made by the adjoining lot- 
owners. 

15 Sec. 148. Materials deposited outside of the parking line 
must be securely and compactly arranged within the allotted 

space. 

Sec. 149. A width of not less than six feet must be kept clear on the 
sidewalk. No material or rubbish to be placed within two feet of any 
tree. 

Sec. 150. Materials outside of the building line must be placed and 
arranged as the Inspector of Buildings may direct, and alj materials 
and rubbish shall be removed promptly by the contractor dr owner of 
the property when so directed by the Inspector of Buildings. No 
gutter shall be obstructed except by temporary damming for collect¬ 
ing water for building purposes, when there are no other available 
means therefor, under such conditions as the Inspector of Buildings 
may prescribe. Any shed or temporary structure erected wholly or 
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partly on any public highway under permit issued by the Inspector of 
Buildings shall be removed within such time as said Inspector shall 
direct, under a penalty for failure as prcscri 1 cd in Section 195 of 
these regulations. 

Sec. 151. Each builder or owner occupying the roadway or side¬ 
walk with materials shall exhibit a red light at night, placed in such 
a manner as to warn the public of the obstruction of the roadway and 
sidewalk and so as to show distinctly the clear passageway left in the 
road and sidewalk. When the space occupied by the materials ex¬ 
tends for twenty or more feet along the curb, at least one light shall be 
exhibited at each end of the obstruction, hung clear of the obstruction 
on the side adjoining the carriageway. 

Sec. 152. Lime, cement or other mortar and concrete may be pre¬ 
pared upon the parking or roadway wdthin the space above 
16 designated to be occupied by building material. If prepared 
upon roadways improved by concrete, asphalt, or bituminous 
pavements, it. must be upon a tight bed of tongued and grooved 
boards, placed upon two-inch bearers or sleepers, leaving an air space 
below, and properly protected so as to prevent any splashing or drip¬ 
ping on the sidewalk, parking or roadway. The distance that mor¬ 
tar beds and building materials may extend from the curb into the 
street shall be noted on permit. 

Sec. 153. The dressing of material on the streets or sidewalks is 
prohibited, but, by special permit stones, brick, or other material may 
be dressed within the parking line if suitably inclosed by tight 
fencing. Old building material may be cleaned under special per¬ 
mits from the Inspector of Buildings. 

Sec. 154. Earth taken from excavations and rubbish taken from 
buildings must not be stored either upon the sidewalks, roadways, or 
alleys, but must be removed from day to day. Where dry rubbish 
apt to produce dust is handled, it must be kept wet, or otherwise 
covered to prevent its being blown about by the wind. 

All sidewalks in front of buildings in course of erection must be 
protected securely against materials falling from the structure or 
scaffolding, as prescribed in Section 156. 

No change shall be made in the limits or outline of any parking 
or terrace; nor shall any parking fence or terrace be moved, con¬ 
structed, altered, or modified, except in’ accordance with plans pre¬ 
sented to and approved by the Engineer Commissioner. 

By order of the Commissioners, D. C. 

MORRIS HACKER, 
Inspector of Buildings. 


17 Form 561 E. D.—7-5-11—2M. 271-12. 

Office of the Engineer Commissioner of the District of Columbia. 

Date Washington, Dec. 27, 1913. 

This permit is accepted on condition that the District of Colum¬ 
bia has the right at any time to construct under, over or through said 
vault space, water pipes, gas pipes, sewers, conduits or other pipes or 
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underground construction that the Commissioners of sai4 District 
may deem necessary to be placed in the space occupied by ihe vault, 
without compensation. ' . ^ I 

And it is further agreed that in accepting this permit that the 
owner or owners, their heirs, executors, administrators, or assigns, im¬ 
mediately upon notice from the Commissioners of the District of Co¬ 
lumbia that the water pipes, gas pipes, sewers, conduits or other pipes, 
or underground construction, are to be introduced in the space occu¬ 
pied by the vault, shall commence to move, and forthwith Remove, if 
necessary, any boiler, pipe, wall, beam, machinery or construction in' 
or pertaining to said vault, or any fixture or other thing therein ^with¬ 
out cost to said District, so as to leave a space near and sufficient in the 
judgment of said Commissioners for the introduction and mainte¬ 
nance of any underground construction from time to timfe deemed 
necessary by said Commissioners. And said Commissioners reserve 
the right to enter upon the premises at any time for the inspection 
and proper maintenance or repair of any work constructed by the 
District. In case the street, roadway or sidewalk is widened, the vault 
shall be changed to correspond therewith, without expense tq the Dis¬ 
trict of Columbia, as directed by the Commissioners of said District. 
And this permit is accepted with the understanding that the occupa¬ 
tion of the vault space is permitted merely as an accommbdation to 
the owner of the abutting premises and that no right, title or interest 
of the public is in any way waived or abridged thereby, except as ex¬ 
pressed in said permit and the conditions aforesaid. Vault on front 
of premises No. 711-13-15 Eleventh St., N. W. 

Owner, A. LISNER. 

R. E. BUCKLERY, Witness. 

18 Form 512—2M—11-15-17. R. 5365-18. 

Fill Out Application in Copying Ink. 

Special Applications for Projections Beyond the Buildirig Line. 

Washington, D. C.,-[, 191-. 

To the Hon. Commissioners, District of Columbia. 

Gentlemen : I hereby apply for a permit to construct tthe follow¬ 
ing projections beyond the building line, in accordance with the 
drawing hereunto annexed, to building on lot-19 and of 5 square 345 
to be known as No. 711-13-15 Eleventh St., N. W. 

Number of buildings one. Width of fronts 59' 0" each. 

What is the height of the present terrace or parking a|Dove curb 
level. 

Is any change proposed in this height of terrace or parkjing no. 
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No. Description. Projection. Width. Remarks. 

Areas. . . No openings 

Balconies. . . from side- 

Bay windows. . . walk into 

Colonnades. . . vault. 


Corner-tower .... . . 

Marquise . . . 

Oriel window. . . 

Porte cochere.... . . 

Porch, open. . . 

Porch, covered... . . 

Show-windows ... 3' 0" 13' 0" 24' 6" 

Steps to main en¬ 
trance . . . 

Steps to basement. . . 

Vault .. 20'2%f 59'0" 

Manure pit. . . 

Very respectfully, 

A. LISNER, Owner, 

Per P. F. GORMLEY CO., Agent. 

Address Union Trust Bldg. 

Widths. 

11th St., N. W. 

Street, 111.42. 

Roadwav, 55. 

Sidewalk, 28' 2%". 

Parking, —. 

19 Pleas. 

Filed April 3, 1918. 

******* 

The defendant for pleas to the declaration filed herein and to each 
and every count thereof says: 

1. He never undertook and promised as therein alleged. 

2. He is not indebted as therein alleged. 

M. D. ROSENBERG, 

E. HILTON JACKSON, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

1 Friday, February 28th, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 
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I 

Before Judge Hitz. 

♦ $ * * * * * 

i 

Now comes the plaintiff by its attorneys Conrad H. Svihe and 
Francis H. Stephens, and the defendant by its attorneys Madrice D. 
Rosenberg and E. Hilton Jackson, and waive trial by jury herein and 
submit this cause to the jury on the agreed statement of facts filed 
herein, and after consideration thereof the Court finds frdm said 
facts in favor of the plaintiff for the sum of Twelve Hundred and 
.Forty-three Dollars and thirty-six cents ($1243.36) with interest 
thereon from the 30th day of November, 1916. The defendants 
thereupon, waiving the time within which to file a motion for a new 
trial judgment on the finding is ordered. Wherefore, it is considered 
that the plaintiff recover herein against the defendant the sum of 
Twelve Hundred Forty-three and 38/100 Dollars ($1243.38!), with 
interest thereon from the 30th day of November 1916, together 
with costs of suit to be taxed by the clerk and have execution 
thereof. 

20 From the foregoing judgment the defendant by his lsaid at¬ 
torneys, in open court, notes an appeal to the Court of Ap¬ 
peals; whereupon, the penalty of a bond for costs is hereby fixe$ in the 
sum of One Hundred Dollars. 

Memorandum. 

j 

j • .... 

March 7, 1919.—Appeal Bond approved and filed. 

Assignment of Errors'. ' j 

! i i 

Filed April 1, 1919. 

i 

****** 

1. The court erred in not holding that the erection of tlie vault 
herein was pursuant to and in compliance with the express terms of 
the permit and thereby constituted a vested property right in the de¬ 
fendant. 

2. The court erred in not holding that this vested property right 
may not be disturbed except in the exercise of the police power, which 
exercise was not attempted by the plaintiff. 

3. The court erred in rendering the judgment herein in ihat the 
said judgment, if enforced, impairs the obligation of an existing con¬ 
tract forbidden by Article 1, Section 10, of the Constitution of the 

. United States. 

4. The court erred in not holding that the Act of September 1, 

1916, and the regulations issued pursuant thereto, upon wl^ich the 
plaintiff’s suit is based, were unconstitutional and void as being in 
conflict with Article 1, Section 10, of the * Constitution! of the 
United States, prohibiting the impairment of the obligation! of con¬ 
tract. j • 

2—3269a 
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21 5. The court erred in not holding that said Article 1, Sec¬ 

tion 10, is as binding upon the District of Columbia as upon 
the States. 

6. The court erred in not holding that said Act of September 1, 
1916, and the regulations pursuant thereto are void because they 
constitute a discrimination against the rights of the defendant. 

7. The court erred in not holding that said Act of Congress of Sep¬ 
tember 1, 1916, on its face is so indefinite as to the character, amount 
and manner of assessing and collecting the rent therein contemplated 
as to render the same invalid and incapable of being rendered- valid 
by the subsequent regulations of the District Commissioners as 
herein contemplated. 

8. The court erred in holding that said Act of September 1, 1916,. 
may be regarded as a repeal of the prior regulations of said District 
Commissioners, pursuant to which the vault herein was constructed.. 

9. The court erred in not holding that said Act of September l v 
1916, is retrospective and retroactive in its character and therefore 
inoperative and void. 

10. The court erred in not holding that the word “hereafter’ 7 in 
said Act of September 1, 1916, gives such statute a prospective opera¬ 
tion only and therefore such statute cannot operate to fix the liability 
of the plaintiff in the case at bar. 

M. D. ROSENBERG, 

E. HILTON JACKSON, 

Attorneys for Defendant. 


Service of copy acknowledged. 
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F. H. STEPHENS. 


22 Designation of Record. 

Filed April 1, 1919. 

******* 

1. Declaration, exhibits and agreed statement of facts thereto an¬ 
nexed. 

2. The pleas of the defendant herein filed. 

3. The judgment of the court. 

4. The assignment of error. 

M. D. ROSENBERG, 

E. HILTON JACKSON, 

Attorneys for Defendant. 

Service of Copy acknowledged. 

F. H. STEPHENS. 
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23 Supreme Court of the District of Columbia. 

j 

United States of America, 

District of Columbia, ss: 

\ 

i 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered front 1 to 22, 
both inclusive, to be a true and correct transcript of the repord, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61177 at Law, wherein District 
of Columbia is Plaintiff and Abraham Lisner is Defendant, as the 

same remains upon the files and of record in said Court. 

* 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
17th day of April, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, | Clerk. 

• 

Endorsed on cover: District of Columbia Supreme Co^irt. No. 
3269. Abraham Lisner, appellant, vs. District of Columbia. Court 
of Appeals, District of Columbia. Filed Apr. 19, 1919. ijenry W. 
Hodges, clerk. 
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3ln % (Smut of Appeals 

OF THE DISTRICT OF COLUMBIA. j 
October Term, 1919. 


No. 3267. 

R. P. ANDREWS PAPER CO., A CORPORATION, 

APPELLANT, j 

VS. 

DISTRICT OF COLUMBIA. 


No. 3268. | 

SAKS & COMPANY, A CORPORATION; 

APPELLANT, ! 

vs. ! 

DISTRICT OF COLUMBIA. i 


No. 3269. | 

ABRAHAM LISNER, APPELLANT, 

vs. 

DISTRICT OF COLUMBIA. j 

i 

BRIEF ON BEHALF OF APPELLANTS. 


Statement of Facts. 

I 

These are appeals from judgments on an agreed state¬ 
ment of facts entered on February 28, 1919. 
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The facts in the above cases are substantially the 
same, but with slight variations only. 

Appellant in No. 3267 is a tenant using and occupying 
the vault for which rent is sought to be recovered, but 
it did not build the same. 

Appellant in No. 3268 is the tenant who built and uses 
the vault in controversy, but is not the owner. 

Appellant in No. 3269 is the owner of the abutting 
premises and user of the vault in controversy, having 
built the same himself. 

With the above variations the agreed statement of 
facts may be summed up as follows: 

Similar vaults were built in the District of Columbia 
under acts of Congress and Building Regulations, be¬ 
ginning October 17, 1791 (Rec., pp. 4 and 5), until 
June 26, 1891, when the Commissioners promulgated 
certain provisions or regulations in existence at the time 
the vaults herein.were constructed and which are sub¬ 
stantially as follows: 

On October 23, 1891, the Commissioners adopted a— 

of limitati £>jis_^ t rela tive 

to the projection of portions oT buMmgT^Tft*^ 
yond the building line, as a basis for the Com¬ 
missioners 7 concurrence under the Act of March 3 
1891. 77 

In this schedule was the following provision: 

“The area occupied shall be paid for at the 
rate of fifteen cents per cubic foot. Pavements 
over vaults must be constructed at the expense 
or risk of owner or owners of abutting property. 77 

On July 25, 1892, it was ordered— 

“that the paragraph relating to the rate to be 
paid for the occupation of vaults, in the schedule 
of limitations and provisions relative to the pro¬ 
jection of portions of the buildings beyond the 
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building line, as set forth in the Building Regula¬ 
tions of the District of Columbia, is hereby 
amended to read as follows: ‘The area occupied 
shall be paid for at the rate of fifteen cen^s per 
cubic foot in front of business houses and ten 
cents per cubic foot in front of dwellings. Pave¬ 
ments over vaults mast be constructed dt the 
expense or risk of the owner of abutting prop¬ 
erty.’ ” j 

In the Building Regulations adopted December 1, 
1892, in section nine (9), under the caption “Vaults 
Under Pavements,” is the following: 

“Vaults in front of business property, the 
area shall be charged at the rate of fifteen; cents 
per cubic foot, and in front of dwellings at the 
rate of ten cents per cubic foot, nor shall per¬ 
mit be issued until plan is submitted arid ap¬ 
proved, showing openings. Pavements! over 
vaults must be constructed at the expense or 
risk of owner or owners of abutting property.” 

i 

Section eight (8) of those regulations likewise hxes a 
fee for vaults, as follows: 

“For each permit for vault, fifteen ceiits per 
cubic foot of proposed vault in front of business 
property, and ten cents per cubic foot in front of 
dwellings.” ! 

The building regulations adopted July 31,! 1897, 
contained the following provision: 

“No charge will be made for the occupancy of 
public space by vaults or areas, except the 
usual permit fee, and all permits for such oc¬ 
cupancy are subject to revocation by the Com¬ 
missioners at any time without compensation. 
No permit for vault or area shall be issued until 
there is submitted and approved plans showing 
the location and dimensions of the vault or 
area, and all openings pertaining theretd.” 
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On February 20, 1900, the Commissioners passed the 
following order, defining conditions under which permits 
for vaults would be issued: 

“ Ordered: This permit is accepted on con¬ 
dition that the District of Columbia has tEe'right 
""‘STTSSy time to construct under, over or through 
said vault space, w^ater pipes, gas pipes, sewers, 
conduits or other pipes of underground construc¬ 
tion that the Commissioners of said District 
may deem necessary to be placed in the space 
occupied by the vault, without compensation. 

And it is further agreed that in accepting this 
permit that the owner or owners, their heirs, 
executors, administrators, or assigns, immediately 
upon notice from the Commissioners of the Dis¬ 
trict of Columbia that the w^ater pipes, gas 
pipes, sewers, conduits or other pipes, or under¬ 
ground construction are to be introduced in 
the space occupied by the vault, shall commence 
to move and forthwith remove, if necessary, any 
boiler, pipe, wall beam, machinery or construc¬ 
tion in or pertaining to said vault, or any fixture 
or other thing therein, without cost to said 
District, so as to leave a space cleair and sufficient 
in the judgment of said Commissioners for the 
introduction and maintenance of any under¬ 
ground construction from time to time deemed 
necessary by said Commissioners. And said 
Commissioners reserve the right to enter upon 
the premises at any time for the inspection and 
proper maintenance or repair of any work 
constructed by the District. In case the street 
roadway or sidewalk is widened, the vault shall be 
changed to correspond therewith, without expense 
to the District of Columbia, as directed by the 
Commissioners of said District. And this per¬ 
mit is accepted with the understanding that the 
occupation of the vault space is permitted merely 
as an accommodation to the owner of the abutting 
premises and that n o right, title or interest_of—- 
the_ public is ThT^ry r ~way waived or abridged , 

- ther^b y ^xcep t, as p ^re^^in^iTpeTrmt and the 

conditions aforesaid?-- 
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The building regulations adopted on Feburary 27, 
1902, contained the following, among others (Se<j. 123): 

“Par. 2. Plans must be submitted, \dith an 
application on an official blank, showing the 
location and dimensions of the vault ajnd all 
openings, also the depth and proposed construc¬ 
tion; and the vault must be built in accordance 
with the approved plans. 

“Par. 3. The application for a vault nc^ust be 
accompanied by a vrritten agreement, upon an 
official blank, signed by the owner of th^ abut¬ 
ting property and in terms of Section 124, con¬ 
tracting to release and relinquish the! vault 
space, and to remove, free of expense to the 
District, all machinery, fixtures, or structural 
parts of the vault when so ordered by thO Com¬ 
missioners, or needed for public uses.” i 

(Building Regulations of February 27, 1902, con¬ 
tinued.) 

“Whenever the grade is changed, the vault 
must be changed and repaved, at the expense of 
the owner of abutting property, to comply with 
the new grades.” 

• • • • • I • 

! 

No Charge for Occupation of Space. 

“Par. 9. No charge will be made for the oc¬ 
cupancy of public space by vaults oif areas, 
except the usual permit fee, and all permits 
for such occupancy are subject to relocation 
by the Commissioners at any time jwithout 
compensation, when the vault space is needed 
for public use or improvements.” 

“No vaults shall be constructed so as to in¬ 
terfere with any sewer, water pipe, manhole, 
gas pipe, tree, or other public work or improve¬ 
ment, nor with any electric conduit parrying 
fire-alarm or police wires.” 
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The building regulations adopted October 18, 1909, 
contained, among others, the following (Sec. 123a): 

“Par. 3. The application for a vault must be 
accompanied by a written agreement, upon an 
official blank, signed by the owner of the abut¬ 
ting property and in terms of Section 124, con¬ 
tracting to release and relinquish the vault 
space, and to remove free of expense to the 
District, all machinery, fixtures, or structural 
parts of the vault when so ordered by the Com¬ 
missioners or needed for public uses.” 

No charges for vaults were made, except SI.00 for 
permit to construct the vault. The permit issued was 
similar to the one provided for in the order of February 7 
20, 1900, before quoted. The building regulations 
adopted January IS, 1913, in force on September 1, 
1916, contain various provisions in respect to the con¬ 
struction of vaults, but made no charge therefor, except 
for the usual permit fee of SI.00. Sec. 123a and 124. 

The permit issued was the same, with the following 
addition, which also appears in the revisions of 1902 
and 1909. 

“And I herewith submit a statement of the 
proposed and intended uses of the vault, and a 
list of all machinery' and fixtures that wdll be 
placed therein, subject to the limitations of 
Section 123, and I further agree to use the 
vault for the purposes authorized by the Com¬ 
missioners and for no other purposes, under 
the terms of this section and agreement, and sub¬ 
ject to the penalties for non-compliance as 
provided in Section 182 of the Building Regu¬ 
lations for the District of Columbia. 


“Owners of abutting property:- 
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No controversy arose with respect to any of the regu¬ 
lations hereinbefore set forth and no demands whatever 
vrere made upon the owners or users of such vaults for 
rental or otherwise until the act of September 1|, 1916, 
entitled: “An Act making appropriations to provide for 
the expense of the government of the District of Colum¬ 
bia for the fiscal year ending June 30, 1917, and fqr other 
purposes,” contained, among others, the following pro¬ 
vision : 

“Sec. 7. That hereafter the Commissioners of 
the District of Columbia are authorized and 
directed to assess and collect rent from aU users 
of space occupied under the sidewalks andj streets 
in the District of Columbia, which said ^pace is 
occupied or used in connection with the business 
of said users.” 

j 

Pursuant to said Act of Congress, the Commissioners 
of the District of Columbia on October 6, 1916, promul¬ 
gated the following order: 

That rentals shall be paid in advance on the first day 
of November of each year. For the first year the rental 
shall be paid from and including September 1, 1916, the 
date of the approval of the said appropriation act, to 
November 1, 1917. j 

The amount of rental to be charged and collected in 
each case shall be based on the area of the vault space 
multiplied by the assessed value per square foot of the 
adjoining land, multiplied by one-half of 1 p^r cent; 
the minimum rental in any case to be So per annum. 

Certain amendments to the above order wWe after¬ 
wards promulgated regulating the time of paypient of 
the rent or use as provided in the original ordei^ of Sep¬ 
tember 1, 1916. | 

The vaults for which rental is sought in tliis case, 
built under the public sidewalk, connected with the 
adjoining premises, are used by the appellants in their 
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several businesses. It is conceded that the rentals 
charged for the vaults are fair and reasonable ones if 
they be legal charges. 

It is also conceded that the appellants have complied 
with all the regulations with regard to the construction 
and maintenance of the vault. 

Assignment of Errors in Each Case. 

1. The bourt erred in not holding that the erection 
of the vault herein was pursuant to and in compliance 
with the express terms of the permit and thereby con¬ 
stituted a vested property right in the defendant. 

2. The court erred in not holding that this vested 
property right may not be disturbed except in the exer¬ 
cise of the police power, which exercise was not attempted 
by the plaintiff. 

3. The court erred in rendering the judgment herein 
in that the said judgment, if enforced, impairs the obli¬ 
gation of an existing contract forbidden by Article 1, 
Section 10, of the Constitution of the United States. 

4. The court erred in not holding that the Act of 
September 1, 1916, and the regulations issued pursuant 
thereto, upon which the plaintiff's suit was based, was 
unconstitutional and void as being in conflict with 
Article 1, Section 10, of the Constitution of the United 
States, prohibiting the impairment of the obligation of 
contract. 

5. The court erred in not holding that said Article 1, 
Section 10, is as binding upon the District of Columbia 
as upon the States. 

6. The court erred in not holding that said Act of 
September 1, 1916, and the regulations pursuant thereto, 
are void because they constitute a discrimination against 
the rights of the defendant. 

7. The court erred in not holding that said Act of 
Congress of September 1, 1916, on its face is so indefinite 
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as to the character, amount and manner of assessing 
and collecting the rent herein contemplated as to render 
the same invalid and incapable of being rendered valid 
by the subsequent regulations of the District j Com¬ 
missioners as herein contemplated. 

8. The court erred in holding that said Act of Sep¬ 
tember 1, 1916, may be regarded as a repeal of the prior 
regulations of said District Commissioners, pursuant to 
which the vault herein was constructed. 

9. The court erred in not holding that said Act of 
September 1, 1916, is retrospective and retroactive in 
its character and therefore inoperative and void. 

10. The court erred in not holding that thd word 
“ hereafter” in said Act of September 1, 1916, givis such 
statute a prospective operation only and therefore such 
statute can not operate to fix the liability of the plaintiff 
in the case at bar. 

Assignments one and two will be considered under the 
following proposition: 

T 

The Court Erred in Not Holding that the Erection of the 
Vault Herein Was Pursuant to and in Compliance 
With the Express Terms of the Permit ajid the 
Regulations Thereunto Pertaining and Thereby 
Became a Vested Property Right Which May Not 
Be Disturbed Except in the Exercise of the Police 
Power Which Was Not Invoked by the Appellee. 

(a) The erection of the vaults herein pursuant! to and 
in compliance with the expressed terms of the permit 
constitutes a vested property right in the appellants 
herein. 

“A vault constructed under a permit from the 
municipality is in itself a species of property.” 

Vol. 3, Dillon on Municipal Corporations, 
sec. 1180, page 1873. 
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A vault under the sidewalk constructed with the per¬ 
mission of the city authorities by the owner of the abut¬ 
ting building, is an easement appurtenant to the abut¬ 
ting owner’s premises and is in itself a species of prop¬ 
erty which the owner may protect as fully as any other 
property. 

Parish vs. Baird, 160 N. Y., 302, 306. 

New York Steam Company vs. Foundation Com¬ 
pany, 195 N. Y., 43, 51, 52. 

In Gregsten vs. Chicago, 145 Ill., 451, the court in its 
opinion used the following language: 

“A city under special legislative authority, as 
well as its general powers, may grant permits for 
and regulate the building of vaults under the 
streets, alleys and sidewalks, and reouire such 
compensation for the privilege as it may deem 
reasonable and just, when such permits relate 
solely to such use of the alleys, etc., as is in no¬ 
wise inconsistent with their use by the public; 
and such permit when accepted and acted on by 
the holder by making costly improvements re¬ 
quired, will constitute a contract between the 
citv ah^jsuchTh'c^der “irrevocable - at ^he'mere will 

-"orthc city.” ‘ .-- -~ 

(b) Besides, this property right becomes vested and 
irrevocable unless its use is denied by the municipality 
in the exercise of its police power. 

In the case of Hot Springs Electric Light Company 
vs. Hot Springs, 70 Ark., 300, 304, 305, an electric light 
company having erected a plant pursuant to a city ordi¬ 
nance, it was thereafter sought by the city council by a 
subsequent ordinance to require such corporation to pay 
annually the sum of fifty cents for every pole that had 
been erected pursuant to the original ordinance, which, 
in all respects, had been complied with by the company. 
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The court in denying the city council the right to cdllect 
such additional charge used the following language i 

“Cities are as much bound by their lawful 
contracts as private persons, and it follow^ that 
the city having granted to this company the privi¬ 
lege of erecting and maintaining its poles along 
the city streets for a period of twenty years, and 
the grant having been accepted by the company, 
and the company having expended large i sums 
of money and made valuable improvements on 
the faith of such grant, the city council thereafter 
can not impose additional burdens, and, in effect, 
change the contract without the consent <j>f the 
company. ... So far as the evidence 'went, 
the court stated, it was an attempt to charge the 
company for the privilege of using the streets 
which had been previously granted to it, and is, 
in effect, an effort on the part to change thei terms 
of its contract with the company, and to impose 
additional burdens without its consent, ! which 
could not be done.” 


To the same effect is the case of Louisville Gas Com¬ 
pany vs. Citizens 7 Gas Company, 115 U. S., 683: 




“A municipal ordinance granting to a particular 
company authority to construct and maintain 
telephone lines on the streets without any limi¬ 
tations as to time and for consideration stipulated 
and acted on by the grantee by compliance ipith all 
its conditions and the construction of a valuable 
and expensive plant , acquires thereby the features 
of a contract which the city can not thereafter abolish 
or alter in its essential terms without the consent of 
the grantee unless its attempt so to dd is an 
exercise of its police power and involve^ some 
consideration of public order, health, morals, or 

• * * I 



i 
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In the case of Mayor and City Council of Baltimore vs. 
Nirdlinger et al., decided December 13, 1917, by the 
Court of Appeals of Maryland, and reported in 131 
Md., 600, 621, 609, where an attempt was made by the 
City Council to revoke certain vault privileges, among 
other minor privileges of the same character, said 
revocation being primarily for the purpose of obtain¬ 
ing revenue, the court made the distinction now under 
consideration clear in the concluding language of its 
opinion: 

“That permits issued without the power of 
revocation either in the permit or some ordi¬ 
nance or law then in force which can be read 
into them, can only be revoked in the exercise 
of police power.” 

In the opinion in the Baltimore vs. Nirdlinger case, 
supra, the court further analyzed the question as follows: 

“When a city grows as Baltimore has there 
may be more necessity for preventing abutters 
and others from in any way encroaching upon 
the highways except in so far as may be neces¬ 
sary temporarily for building or like purposes, 
and it may be very desirable to avoid some of 
the encroachments in the future, but in some of 
the cases before us, it is practically admitted that 
the board did not expect the parties to remove the 
^lleged obstructions, but did expect them to pay, 
and in some instances repay, for them and continue 
them as they are, subject to such regulations 
and restrictions as may be imposed on them 
in the grants. It can make no difference to 
the public in the use of a street whether a vault, 
areaway, pole, sign, coal-hole, marquee or show 
window is paid for or is free, for it is just as much 
an obstruction in the one case as in the other. 
Indeed, it might well be contended that legis¬ 
lation authorizing a municipality to charge for 
such privileges, to some extent recognizes the 
necessity for them, as it is not to fee presumed 
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that the legislature would grant the pbwer 
exclusively as a revenue measure, and ^jvhen 
they do materially obstruct the public they 
ought not to be granted, unless there is £ome 
real necessity for them. But when they) are 
granted and paid for, or w*ere granted at a time 
when no money value to the city for ^hem 
was taken into consideration but the authori¬ 
ties deemed it proper, possibly desirable for the 
city, to allow them, and the parties were induced 
to construct their buildings accordingly; in¬ 
stead of keeping back of the building line so 
they could keep them on their own ground, or 
to erect costly improvements, the successors in 
office of those who granted them ought not to 
be required, in the discharge of their duties as 
they understand them, to repudiate the action, 
or even inaction with knowledge of what! was 
being done, of their predecessors in office if 
that must result in great injury or gross injus¬ 
tice to those who acted in good faith upon the 
grant, permission or consent of those in power 
at the time, unless there is no other proper 
course for them to pursue / 1 

I 

I 

An inspection and examination of the language in 

i 

the permits in the instant case will disclose thht the 
Commissioners contemplated that while the samb were 
revocable for certain reasons therein set forth, yet 
that this revocability was limited and restricted by the 
terms of the permits to the proper exercise of the police 
power. It has not been contended and can pot be 
contended that the rent sought to be collected in! these 
cases can be recovered under any proper exercise jof the 
police power or to any general rights of the public. 

(c) The deprivation of a vested property rigjht by 
means of taxation is physically taking in contemplation 
of law. 

“There is no substantial distinction between 
the taking of private property by the jactual 
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physical invasion of it and the deprivation of 
the owner’s use of it by acts that amount to 
the destruction or impairment of its use.” 

Dana vs. Rock Creek Railway Company, 7 
App. D. C., 482. 

Assignments three, four and five will be considered 
under the following proposition: 

n. 

The Judgment Herein Rendered Impairs the Obligation 
of an Existing Contract and Is Therefore in Conflict 
With Article 1, Section 10, of the Constitution of 
the United States. 

(a) Congress in the exercise of its right of exclusive 
legislation for the District of Columbia has no greater 
power to impair the obligation of an existing contract 
than a State, which is expressly inhibited from so 
doing by Article 1, Section 10, of the Constitution 
of the United States. 

The powder of Congress to legislate for the District, 
while made exclusive by Article 1, Section 8, Paragraph 
17, of the Constitution of the United States is neither 
unlimited nor arbitrary. 

“The power of Congress to legislate for the 
District of Columbia in all matters proper for 
legislation, whether of a general political nature 
or of merely municipal character, is given by the 
Constitution of the United States; and the extent 
of that powder we regard as well established by 
judicial authority. The power is exclusive, but 
it is not unlimited, nor is it arbitrary. There is 
no place in our governmental system for arbi¬ 
trary or unlimited power. Our institutions are 
radically at variance wdth the theory of the ex¬ 
istence of any such power anywhere in our 





“The theory of our Government, State 'and 
National, is opposed to the deposit of unlimited 
power anywhere. The executive, the legislative 
and the judicial branches of these governments 
are all of limited and defined power. Therb are 
limitations on such power which grow out of the 
nature of all free governments—implied reserva¬ 
tions of individual rights, without which the 
social compact could not exist, and which are 
respected by all governments entitled to the 
name. No court, for instance, would hesitate 
to declare void a statute which enacted th^-t A 
and B, who were husband and wife to each ofher, 
should be so no longer, but that A should there¬ 
after be the husband of C, and B the wife Of D, 
or which should enact that the homestead now 
owned by A should no longer be his, but should 
henceforth be the property of B. 

“The power of Congress in the District of 
Columbia, as elsewhere throughout the Federal 
Union, is distinctly limited by all the express 
guaranties of individual right contained ih the 
Federal Constitution. No more in the District 
of Columbia than anywhere else within the United 
States could the legislature of the Union pass a 
bill of attainder or an ex post facto law, o t dis¬ 
pense with trial by jury, or establish a religion, 
or authorize unreasonable searches. All the gen¬ 
eral limitations imposed by the Constitution 
upon its authority are as applicable in the Dis¬ 
trict of Columbia as in any other part of the 
United States. And not only are these express 
limitations applicable, but, in the language of 
Mr. Justice Miller, in the case just cited, all the 
‘ implied limitations which grow out of the hature 
of all free governments’ are equally applicable. 
The ‘exclusive’ power of legislation over this Dis¬ 
trict which is vested in Congress by the Constitu¬ 
tion, must be assumed to extend only to all lawful 
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subjects of legislation; and invasions of those 
fundamental individual rights, which lie at the 
foundation of the social compact, and for the 
maintenance of which free governments exist, 
are not lawful subjects of legislation.” 

Curry vs. the District of Columbia, 14 App. 

D. C., 423, 438, 440. 

(b) Congress has no greater right in principle to impair 
the obligation of a contract than a State. 

The case most frequently relied upon in this jurisdic¬ 
tion as establishing the foregoing fundamental and inex¬ 
orable proposition of law is that of the District of Colum¬ 
bia vs. Capital Traction Co., 41 App. D. C., 115, 119, 
where Mr. Chief Justice Shepard, speaking for the court, 
used the following language: 

“In the first place, the prohibition of laws im¬ 
pairing the obligations of contracts applies to 
the States, and not to the United States. The 
prohibitions to the United States are those of the 
5th Amendment, that no person shall be deprived 
of property without due process of law, and that 
private property shall not be taken for public use 
without just compensation.” 

With reference to the above case, the twofold observa¬ 
tion may properly be made: 

1. The language involves the statement of what is 
conceded to be true that Article 1, Section 10, of the 
Constitution of the United States, relating to the “im¬ 
pairment of the obligation of contracts” constitutes only 
an express limitation upon the States, but the case no¬ 
where decides that this limitation as a matter of funda¬ 
mental law, subject only to the proper exercise of the 
police power is not also a limitation upon Congress. 

2. This becomes more manifest when the facts upon 
which the opinion turned are analyzed, and the court 
merely held that Congress did not impair the obligation 
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of an existing contract nor deprive the railway company 
of property even under the 5th Amendment without due 
compensation, where Congress in granting the charter to 
the said railway company expressly reserved the power to 
alter, amend or repeal said charter. This reserved pbwer 
therefore to make amendments or to repeal constitutes the 
basis and reason of the court’s opinion. 

It will not be claimed in this brief that inhibition re¬ 
lating to the. “ impairing of the obligation of a contract” 
imposes in terms a restriction upon congressional legis¬ 
lation, our contention being that this restriction is 
imposed equally upon Congress because of the funda¬ 
mental principles of justice by which all legislatures are 
bound, which will appear more fully in the discussion of 
the following principles: 

(c) The fact that a legislature may be inhibited from 
doing a thing which it would have no power to cjo, in 
the absence of the inhibition, does not give anpther 
legislature, not so inhibited by its constitutional liinita- 
tions, to do a thing which no constitution could or y^ould 
give it the powder to do. 

In the dissenting opinion in what is known as the 

i 

Sinking-Fund Cases, Union Pacific Railroad Company 
vs. United States, 99 U. S., 700, 736, the following lan¬ 
guage is used: 

“Now, where is the power of Congress to 
add new^ terms to any contract made wdtJi the 
United States, or made between any twb pri¬ 
vate individuals? Where is the pow r er to jannul 
vested rights? It is certainly not to be found 
*in the Constitution. True, the provision that 
no State shall pass any law impairing the ob¬ 
ligation of contracts applies only to State legis¬ 
lation. For such legislation the prohibition w^as 
necessary; for State legislatures have all legis¬ 
lative powder w'hich is not expressly denied to 
them. But no necessity existed for imposing 
such a limitation on the powder of Congress. 
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As Mr. Hamilton said in the eighty-fourth 
number of the Federalist, ‘Why declare that 
things shall not be done which there is no power 
to do?’ Congress has no power except such as 
has been expressly granted to it, or such as is 
necessary or proper for carrying into execution 
the powers specified, and those vested by the 
Constitution in the Government, or some de¬ 
partment or officer thereof. I search in vain 
for any express or implied grant of power to 
add new terms to any existing contracts made 
by or with the Government, or any grant of 
power to destroy vested rights. No power 
has been given to Congress to lessen the obli¬ 
gations of a contract between private parties 
by direct legislation, except by the enactment 
of uniform laws on the subject of bankruptcy.” 


The validity of the foregoing proposition of law was 
not denied or in the slightest degree impaired, but on 
the contrary was assumed by the court in its majority 
opinion delivered by Mr. Chief Justice Waite, who used 
the following language: 

“The United States can not any more than a 
State interfere with private rights, except for 
legitimate governmental purposes. They are not 
included within the constitutional prohibition 
wilich prevents States from passing law~s im¬ 
pairing the obligation of contracts, but equally 
with the States they are prohibited from de¬ 
priving persons or corporations of property 
without due process of law. They can not 
legislate back to themselves, without making 
cbmpensation, the lands they have given this 
corporation to aid in the construction of its 
railroad. Neither can they by legislation compel 
the corporation to discharge its obligations in 
respect to the subsidy bonds otherwise than ac¬ 
cording to the terms of the contract already 
made in that connection. The United States 
are as much bound by their contracts as are individ- 
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uals. If they repudiate their obligations, it is 
as much repudiation, with all the wrong and 
reproach that term implies, as it would be if 
the repudiator had been a State or a munici¬ 
pality or a citizen. No change can be [made 
in the title created by the grant of the lands, 
or in the contract for the subsidy bonds, without 
the consent of the corporation. All this ;is in¬ 
disputable.’ 7 


An examination of the facts upon which the opinion 
in the Sinking-Fund Cases rests discloses, as appears 
from the above quotations, that the court both j in its 
majority and minority opinion planted itself with equal 
firmness upon the proposition that both the United 
States acting through Congress, and an individual were 
equally bound by their contracts, and that no rights 
accruing thereunder could be impaired by any sub¬ 
sequent legislative act by Congress. The majority 
opinion held that Congress did not impair the Obliga¬ 
tion of its contracts with the railroad companies in¬ 
volved, but simply required some additional security 
in the way of a “sinking-fund” from the railroad com¬ 
panies, pursuant to and in accordance with tjie re¬ 
served powers of Congress, and while the minority 
opinion took a different view as to the effect 6f this 
legislation upon the contractual rights of the rgilroad 
companies involved, yet there was no divergence \ in the 
principle but the appellant contends in the instant 
cases that Congress may no more impair the obligations 
of an existing contract than a State. 

It will be observed that the facts underlying the 
instant case disclose that the vested contract | rights 
herein involved constitute a contractual relatibn be¬ 
tween the appellant and the United States, which 
relation is not altered or disturbed by reason of the 
fact that the vaults herein constructed pursuant to a 


i 
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direct contract with the municipality because the munici¬ 
pality of the District of Columbia is but an agent of 
the Congress of the United States in ail matters of this 
character. 

To the same effect is the Chicago, Burlington and 
Quincy Railroad Company v. Chicago, 166 U. S., 226, 
237, 238, where the court, speaking in its opinion 
through Mr. Justice Harlan, said: 

“In the early case of Gardner v. Newburgh, 2 
Johns. Ch., 162, there being no provision in 
the constitution of the State of New York on 
the subject. Chancellor Kent said that it was a 
principle of natural equity, recognized by ail 
temperate and civilized governments, from deep 
and universal sense of its justice, that fair 
compensation be made to the owner of private 
property taken for public use. In Sinnickson v. 
Johnson, 17 N. J. Law., 129, 145, it was held 
to be a settled principle of universal law, reach¬ 
ing back of all constitutional provisions, that 
the right to compensation was an incident to 
the exercise of the power of eminent domain; 
that the one was so inseparably connected with 
the other that they may be said to exist, not as 
separate and distinct principles, but as parts oi 
one and the same principle; and that the legis¬ 
lature ‘can no more take private property for 
public use without just compensation than if 
this restraining principle were incorporated into 
and made part of its state constitution.’ These 
cases are referred to with approval in Pumpelly 
vs. Green Bay Co., 13 Wall., 166, 178, and in 
Monongahela Nav. Co. vs. United States, 148 
U. S., 312, 325, this court saying in the latter 
case: ‘And in this there is a natural equity winch 
commends it to every one. It in nowise detracts 
from the powrer of the public to take whatever 
may be necessary for its uses; wiiile on the other 
hand, it prevents the public from loading upon 
one individual more than his just share of the 
burdens of government, and says that, when he 
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surrenders to the public something mord and 
different from that which is exacted from!other 
members of the public, a full and just equivalent 
shall be returned to him.’ ” 

I 

The above principles have been also set forth fciy the 
State courts whenever they have had occasion to address 
themselves on the proposition, as for instance in the 
following case of The Territory vs. Reyburn, 1 Kan;, 551, 
557, and was thus disposed of by the court: 

“It is argued that the provision of the Consti¬ 
tution of the United States, prohibiting the States 
from passing any law impairing the obligation 
of a contract, does not extend to or include the 
Congress of the United States, and hence, a!p they 
are not forbidden, they may pass such laws, j This 
is an extreme error, and grows out of a misunder¬ 
standing of the organization and structure of our 
Government, and is predicated upon the erron¬ 
eous idea that the general government is an 
original sovereignty. The separate Stated were 
original sovereignties, and may have had bower 
as such, to impair the obligation of coiitracts 
until they formed the Constitution, by which 
they voluntarily prohibited themselves frofn the 
exercise of it, the existence of which right ^ill be 
doubted, and the use of it was always deservedly 
condemned by all good and just men. The gen¬ 
eral government is not an original but a derivative 
sovereignty, upholding such powers only bs are 
granted to it by the Constitution, or such as {neces¬ 
sarily arise and follow from those specifically 
granted. The general government is a delbgated 
agent, with the Constitution in its hand as its 
warrant of attorney, beyond whose provision it 
can not go in its action. The Constitution will 
be searched in vain to find a special grant of 
power to impair the obligation of a contract; 
and who shall justly say that this power, immoral 
in itself, and abhorrent to every man’s sbnse of 
natural justice, is a necessary implication arising 
from the powers granted? We deny it.” 
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L. & N. Ry. vs. Mottley, 219 U. S., 467, held that a 
contract made in 1871 to carry a passenger without 
charge in consideration of the relinquishment by the 
latter of his claim for damages, not enforceable by the 
passenger after the passage by Congress of the Interstate 
Commerce Act of June 29, 1906, prohibiting a carrier 
from charging a different compensation from that speci¬ 
fied in its published tariffs, and that the statute meant 
that transportation shall be paid for by all alike and for 
cash. This decision rested upon the following grounds, 
wilich are not at variance with the contention in the 
instant case: 

1. The unrestricted right of Congress- to regulate 
interstate and foreign commerce. 

2. Such contracts are made with the knowledge of and 
subject to such paramount power in Congress. (482.) 

3. The act in question was enacted in execution of a 
public policy applicable to interstate transportation. 
(477.) 

4. No obligation of a contract can extend to the defeat 
of legitimate government authority. (482.) 

5. The framers of the Constitution never intended that 
this exercise if by Congress of its whole constitutional 
power should ever be impaired by a contract previously 
made. (482.) 

6. The liberty of an individual to make private con¬ 
tracts would result in the private regulation of inter¬ 
state commerce and prevent Congress from the exercise 
of its constitutional right to regulate commerce among 
the States. 

7. The interstate act of 1906 involves a change in the 
public laws in the exercise of the police powers, to which 
all private contracts must yield. (485.) 

8. If by the simple device of a contract a police pow T er 
could not be exercised then all reforms might be pre¬ 
vented. (487.) 
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i 

The Said Act of September 1, 1916, and the Regulations 
Issued Pursuant Thereto Constitute a Discrimina- 

i 

tion Against the Rights of the Appellant Involved 
and Are Therefore Incapable of Enforcement. 

i 

In the following case, Congress has undertaken to 
provide for the removal of snow and ice from the side¬ 
walks by tenants and occupants and owners of buildings, 
etc. The first paragraph of the act in question provided 
thus: 

“Be it enacted . . . that it shall be the 

duty of every tenant or occupant of any lot or 
lots of ground within the fire limits of the Dis¬ 
trict of Columbia, improved by a house or building 
adjacent to any improved sidewalk, within the 
first four hours of daylight after the ceaising of 
any fall of snow, to cause said snow to be removed 
from the paved sidewalk adjacent to such lot or 
lots, etc.” 

i 

Section 3 provided: j 

“That it shall be the duty of the owner or 
owmers of every vacant or unimproved loti within 
the fire limits of the District of Columbia fronting 
or abutting upon a paved sidewalk, wdthin the 
first four hours of daylight after the ceasing of 
any fall of snow, as set forth in paragraph 1 
hereof, to cause such snow to be removed from 
the paved sidewalk in front of such lot oij* lots in 
the same manner, and to the same extent, and 
subject to the same penalty, as provided in said 
section, etc.” 

i 

The court after adverting to the beneficent purpose of 
the legislation—that of saving life and limb from acci¬ 
dents due to slippery sidewalks; and for that reason the 
court should look with favor upon the validity of such 
legislation, and after also considering the law from the 

i 

i 

i 

! 

i 

I 

i 

I 

i 
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aspect of its attempt to shift to the shoulders of the 
citizens the burden by making it incumbent upon the 
municipality to examine the act. 

The court said as follows: 

“Almost in the very first line we are confronted 

%/ 

with an ambiguity that amounts almost to an 
absurdity. It is provided in the 1st section 
that ‘every tenant or occupant’ of improved 
property within a certain specified district shall 
cause the snow and ice to be removed from the 
adjoining sidewalk under a prescribed penalty. 
When there are a dozen or more tenants or oc¬ 
cupants of one improved piece of property, 
such, for example, as an apartment house, of 
which class of building we have now very many 
specimens in our city, are all the occupants of 
apartments therein liable for the performance 
of the prescribed duty, and punishable for failure 
to comply with the requirements of the act? 
And if not all are liable, is any one of them? 
An answer in the affirmative to either of these 
questions involves an absurdity; an answer in 
the negative leaves the statute without any 
provision whatever for the removal of snow and 
ice from the sidewalks in front of these apart¬ 
ment houses. For the owner is not by the 
statute required to do it, unless, perhaps, he 
happens, which could only be possible in rare 
cases, to be an occupant, also, of the premises: 
and certainly no employee about the premises 
would be a tenant or occupant in the eye of 
the law amenable to the performance of the 
duty required by the statute. In the case of 
improved property, not the owner, but the 
tenant or occupant, is required to do the work 
or have it done: and this, of course, is eminently 
right and proper if the work is to be done at all 
by the individual citizen.” 

The court says further: 

“But probably the most glaring infirmity of 
this enactment is its sharp discrimination be 
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tween the tenants and occupants of improved 
lots and the owners of vacant or unimproved 
lots. When it is remembered that the sole pur¬ 
pose to be subserved is the removal of snojw and 
ice from the paved sidewalks of the District, 
and the duty of such removal is sought! to be 
imposed upon individual citizens with reference 
to their occupation or ownership of adjoining 
property, the utmost equality and uniformity 
must be observed in the imposition of the' duty. 
It will not do to require one owner of property, 
by reason of his ownership, to perform 4 duty 
from which the owner of the adjoining property 
is relieved. The owner of vacant property dan not 
be subjected to liability to which the owner ,of the 
adjoining improved property is not subjected, 
when the thing to be done is based exclusively 
on the propinquity of such property, and can 
have no possible reference to the condition of 
such property as improved or unimprovedj The 
necessity of the removal of snow and ice from 
the sidewalks is precisely the same in the one 
case as in the other. To punish the one owner, 
for failure of compliance with the act, fc|y fine 
and imprisonment and an assessment upon his 
property, and to exempt the other from all 
duty and from liability for the same precise 
thing, is a species of inequality which is jrepug- 
nant to the principles of natural justice; and 
the inequality is not obviated by the fact that the 
duty, which might otherwise be imposed upon 
the owner of improved property, is by the enact¬ 
ment shifted to the tenant or occupant The 
fact remains that the owner of unimproved 
property is charged with a burden, by 'reason 
solely and exclusively of his ownership^ with 
which the owner of adjacent improved property 
is not charged, notwithstanding that the burden 
has no relation whatever to the character! of the 
property, whether improved or unimproveji. For 
w~e are not to be understood as holding thajt there 
may not be difference of burden where the differ- 
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ence has a reasonable relation to the difference 
of character of the property.” 

McGuire vs. District of Columbia, 24 App. 
D. C., 22, 29, 32, 33. 

By a parity of reasoning it will be seen that the facts 
in the instant cases come within the reasoning of the 
court in the case above cited for the reason that the 
rent attempted to be charged for vault space affect 
different owners in a different manner, because in one 
case the owner would be obliged to pay the rent, in 
another case he would be relieved therefrom entirely, 
and in still another case he might be called upon to 
bear the burden with some other person. In the Lisner 
case the large amount of money charged as rental, for 
which he is sued, would indicate double taxation in that 
the vaults built by him involved the expenditure of 
large sums of money, for which he has already been 
taxed under the general power of taxation in the Dis¬ 
trict of Columbia; in the Saks case the vaults were 
built by the tenant more than a third of a century ago 
and continuously occupied by them, while the owner 
thereof is relieved entirely from the payment of the 
said rent; and in the case of the defendant Andrews 
the vaults were built in 1912 by the owner, James 
Sharp, who is not, nor is his grantee, the present 
owner, called upon under the act in question to pay the 
rental, so that it will be seen, following the McGuire 
case, that while the owner in one instance is charged with 
the burden, the owner in another instance is not so charged, 
and indeed many other instances of similar inequality 
might be cited and of which the court might take 
judicial notice, such as apartment houses where vaults 
under the sidewalks might be used by promiscuous 
occupants, or by the owner, or by both. The same 
is true as to a large number of office buildings in the 
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city of Washington, which illustrates a similar discrimi¬ 
nation, and indeed cases might arise where the fee 
to the sidewalk is in the owner of the abutting property 
and he might under the present law be charged the 
rental of this property of which he himself is the pwner. 
It has been held in this District by the courts that 
the ownership of lands embraced in the sidewalks in 
those sections north of Florida Avenue and vfest of 
Rock Creek belongs to the owner of thej abut- 

^ ml 

ting property, thus again creating a discrimination 
between the ownership of vaults where the fee ;to the 
same is in the individual owner or where the fee might 
be in the United States. ! 


The Act of Congress on Its Face is So Indefinite as to 
the Character, Amount and Manner of Assessing 
and Collecting the Rent Therein Contemplated, 
For Which Reason Said Act is Invalid and is In¬ 
capable of Being Rendered Valid by Subsequent 
Regulations of the District Commissioners, How¬ 
ever Definite and Precise Such Regulations May 

Be in Its Terms. i 

! 

(a) It will be observed that under the act involved 
herein. . . . “The Commissioners of the District 

of Columbia are authorized and directed to assess and 
collect rent from all users, etc.” . . . and itl is ap¬ 

parent on its face that its indefiniteness makes it in¬ 
capable of enforcement, as no basis whatsoever is pro¬ 
vided for the fixing of the amount of the assessments, such 
as either linear feet, square feet or area of space occupied, 
nor upon the value of the abutting property, noil of the 
amount of rent per foot and it is submitted that this 
indefiniteness should be sufficient warrant to declare 
the act void. 
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In Todd vs. Macfarland, 20 App. D. C., 176, 182, an 
act of Congress was under consideration for the widening 
and extending of certain streets and the act among other 
things provided that w’hen the verdict of the jury is con¬ 
firmed bv the court, “the assessments shall become a 
lien upon the land assessed and shall be collected as 
special improvement taxes in the District of Columbia 
and payable in five equal instalments, with interest at 
the rate of 6 per cent per annum until paid/’ and the 
court said it will be observed that the assessments are 
to be collected as special improvement taxes are col¬ 
lected and are made payable in five equal instalments 
without saying at what intervals of time such payments 
shall be made; whether annually, semi-annually or 
monthlv, and it vras manifest that the amounts of the 
assessments were not to be paid at once, and whatever 
time was intended to be given for payment was intended 
to be divided so as to make the payments equal in amount 
and at equal intervals of time commencing from the 
first of the five instalments, but the question of time is 
left in entire uncertainty . . . and the consequence 

is that by reason of the omission to specify the particular 
time when the instalment of assessment shall be due and 
payable the power of collection is defective, and the assess¬ 
ments while the amounts have been ascertained and remain 
liens upon the lands, assessments can not be collected by 
the District authorities, and the court suggests that such 
defective means of collection may be cured and rendered 
effective by a subsequent Congress. 

It is observed by the court in the above case that 
because the damages for land taken had already been 
paid to the parties entitled thereto as authorized by the act 
there wmuld be no justice in avoiding entirely the assess¬ 
ments for benefits; in the instant cases, however, no 
such condition exists and accordingly it is submitted 

that the act should be declared void bv reason of the 

%/ 

infirmity indicated. 


A similar question arose in the case of Buchanan vs. 
Macfarland, 31 App. D. C., 6, and the court bas£d its 
decision upon the reasoning in the case of Todd vs. j Mac¬ 
farland, above cited. 

In the case of Allman vs. District of Columbia, 3| App. 
D. C., 8, which dealt with a certain act of Cohgress 
providing for the improvement and repairing of alleys 
and sidewalks and construction of sewers under the 

permit system, the court stated on page 19 as follows: 

i 

“We would hesitate to hold that the Rouble 
system was not authorized in the act, were ijt not, 
as we have before intimated, for the omission of 
certain requirements necessary to the vajlidity 
of the provision, if to be considered as compulsory. 
No provision is made for notice to non-requesting 
lot owners at any stage of the proceedings No 
rule is given by which the apportionment if the 
cost is to be made upon the abutting property. 
There is nothing to indicate whether the appor¬ 
tionment shall be in proportion to value, to Ibene- 
fits received, or to linear frontage. No Notice, 
no opportunity to be heard is given to the owners. 
The absence of some at least of these necessary 
provisions, is utterly inconsistent with thd idea 
of the establishment of a separate and compulsory 
system, dependent alone for its operation upon the 
discretion of the Commissioners.” 

In the case of Lockwood vs. District of Columbjia, 24 
App. D. C., 569, which involved the interpretation of 
certain portions of the personal tax law, the court, speak¬ 
ing through Mr. Justice Shepard, stated at page 571, as 
follows: 

“The established rule of the courts is that all 
statutes imposing restrictions upon business jor the 
common occupations of the people, or levying a 
tax upon them, are to be construed strictly^ 

“As was said by Chief Justice Alvey in deliver¬ 
ing the opinion of this court in Washington Elec- 
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trie Vehicle Transp. Co. vs. District of Columbia, 
19 App. D. C., 462, 470: ‘All the authorities agree 
in maintaining that all charges upon the citizen 
must be imposed by clear and unambiguous lan¬ 
guage, because, as it is said, they operate as pen¬ 
alties. In a case of doubt that construction most 
beneficial to the citizen must be adopted.’ Here, 
as we have seen, the penalty for pursuing this 
occupation without the payment of a considerable 
license tax is a severe one, and it is eminently 
just, therefore, that the citizen should be reason¬ 
ably well informed, by the language of the statute 
itself, of his obligation to pay money demanded of 
him, the failure to pay which, if he errs in its 
construction, may subject him to that penalty.” 

(b) Counsel for defendants contend that the infirmity 
discussed under this head can not be supplied by any act 
on the part of the Commissioners of the District of 
Columbia, as no sufficient authority for so doing is vested 
in them under this act nor under any other so far as 
counsel are able to ascertain, and therefore being crea¬ 
tures of statute they possess no implied powers. 

In the case of Fay vs. Macfarland, 32 App. D. C., 294, 
299, wherein certain statutes authorizing the taking of 
private property for public use were being considered, 
the court in its opinion, on page 299, states as follows: 

“Statutes like the present, authorizing the tak¬ 
ing of private property for public use, are to be 
strictly construed. The Commissioners are crea¬ 
tures of statute. They possess no implied powers. 
Their authority to act must be gathered from the 
express terms of the law granting it. Hence, in 
any attempt to act under a statute granting 
authority, they must comply literally with its 
requirements. Neither has the court any implied 
jurisdiction in the premises. Every requirement 
of a statute conferring jurisdiction upon the court 
to entertain a proceeding, providing a legal 
method of taking private property, must be com- 
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plied with to the letter. It must clearly appear, 
either by express admission of the parties, pr by 
competent evidence, that all the jurisdictional 
requirements are present, before the courtj can 
lawfully proceed.” 

It is conceded that Congress may confer upon the 
Commissioners of the District of Columbia, subject to 
certain limitations, the power to levy taxes in a given 
case, just as a State legislature may create a municipality 
within its territorial limitations conferring certain ppwers 
of taxation upon the municipality, but it is denied that 
Congress may by the general authority contained in the 
Appropriation Act of September 1, 1916, cloth£ the 
Commissioners of the District of Columbia with absolute 
and arbitrary power both to assess and collect rent with¬ 
out in any way limiting the Commissioners in the amount, 
terms or manner of assessment. 

i 

The principle here contended is illustrated in the case 
of Mattingly vs. District of Columbia, 97 U. S., 687[, 688, 
689, where the authority of the Board of Public Wdrks of 
the District to levy and collect assessments for special 
improvements was brought in question. The only au¬ 
thority by which such assessments were made by said 
Board of Public Works was set forth in section 37 (of the 
organic act of the District of Columbia, approved Feb¬ 
ruary 22, 1871, as follows: 

“They (the Board of Public Works) shall dis¬ 
burse upon their warrant all moneys appropriated 
by the United States, or the District of Colombia, 
or collect from property holders, for the improve¬ 
ment of streets, avenues, alleys and sew^ej's and 
roads and bridges, and shall assess in such pla nn er 
as shall be prescribed by law, upon the property 
adjoining and to be especially benefited ty the 
improvements, authorized by law and made by 
them, a reasonable proportion of the costs of the 
improvements, not exceeding one-third of such 
costs, which sum shall be collected as alj other 
taxes are collected.” 
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It may be observed first with reference to the language 
of the authority contained in said section 37 of the organic 
act that the language used is not only of a general char¬ 
acter, but goes on to specifically set forth that the Board 
of Public Works shall assess “a reasonable proportion of 
the costs of the improvement, not exceeding one-third 
of such costs, which sum shall be collected as all other 
taxes are collected.” Certainly this language is far more 
specific and definite in conferring authority upon the 
Board of Public Works than is the language of the Act 
of September 1, 1916, which is here the subject of inquiry. 

It may be observed in the second place that the court 
in its opinion in Mattingly vs. District of Columbia, 
supra, expressly declined to hold that the Board of 
Public Works was clothed by the general and specific 
language of said section 37 of the organic act with power 
to make the assessment, although it was not contended 
in that case that the Board had exceeded the one-third 
limitation imposed upon it by said section. On the 
other hand, the court in its opinion assumed, by impli¬ 
cation at least, that the language of said 37th section 
was not sufficient to give the Board the authority to 
make the assessments, which they attempted to do, 
but the court based its opinion wholly upon the ground 
that the subsequent act of Congress, approved June 19, 
1878, was practically a confirmation of the doings of the 
Board of Public Works of the District touching the im¬ 
provements in question and a ratification of the assess¬ 
ments as made by the Board of Public Works under the 
supposed authority of section 37 of the Act of February 
22, 1871, as aforesaid. 


i 





The Act of September 1, 1916, Being an Implied Repeal, 
if in Fact it be a Repeal at all, of the Prior Regu¬ 
lations of the Commissioners Made Pursuant to 

l 

Law, is not Looked Upon With Favor by the Courts. 

Repeals by implication are not favored and will 
not be indulged unless it is emphasized that the legis¬ 
lature so intended— 

Arthur vs. Homer, 96 U. S., 137. 

Clay County vs. Savings Society, 104 U. Sf, 597. 

Chicago M. & S. P. R. Co. U. Sj, 127 
U. S., 406. j 

There must be positive repugnancy between the new 
law and the old to work a repeal by implication, and 
even then the old law is repealed only to the extent 
of such repugnancy. If any part of the earlier act 
can stand it will not be repealed. Wood vs. U. S., 16 
Pet., 342. j 

It will not be presumed that the legislature in the 
enactment of subsequent statutes intended to repeal 
an earlier one unless it has done so by express terms. 
36 Cyc., 1150 and cases cited, among which is thd lead¬ 
ing case of Lybbe vs. Hart, 52 L. T. Rep. N. S^, 634, 
where it was held that when a statute is not expressly 
repealed, the burden is on those who assert that there 
is an implied repeal to show that the statutes c^n not 
consistently stand together. So far as reasonably 
possible several statutes, although seemingly i^i con¬ 
flict with each other, should be harmonized and force 
and effect given to each. 

In Kansas Pacific Railway Co. vs. Co mmi ssioners of 
Wyandotte County, 16 Kan., 587, it was held that} where 
there is no way of reconciling conflicting clauses of a 
statute, and nothing to indicate wdiich the legislature 
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regarded as of paramount importance, force should 
be given to those clauses which would make the statute 
in harmony with other legislation on the same subject. 

It will be observed that we are under the necessity 
here of not harmonizing the act of September 1, 1916, 
with a prior act of Congress, but with prior building 
regulations, which have the force of an act of Congress 
and which building regulations provide that “no charge 
will be made for the occupancy of public space by vaults.” 

Assignments nine and ten may be considered under 
the proposition: 


VI. 

The Court Erred in Holding that the Act of September 1, 
1916, is Retrospective and Retroactive in its Char¬ 
acter and Therefore Inoperative and Void. 

(a) The act of September 1, 1916, if it is to be 
given the construction contended for by the appellee, 
is obnoxious and possesses all the infirmities of a re¬ 
trospective or retroactive statute. 

It is a rule of statutory construction that all statutes 
are to be construed as having a prospective operation, 
unless the purpose and intention of the legislature 
was to give the retrospective effect “is emphasized beyond 
reasonable question.” Shreveport vs. Cole, 129 U. S., 
36, 43. 

This principle was also laid down in De Ferranti vs. 
Lyndmark, 30 App. D. C., 417, where the court in its 
opinion, page 422, said: 

“It is a general rule of statutory construction 
that, in the absence of language in a statute 
clearly expressing an intention to the contrary, 
statutes will be construed prospectively.” 

Words in a statute ought not to have a retrospective 
operation unless they are so clear, strong and impera- 




tive that no other meaning can be annexed to |them. 
U. S. vs. Heth, 3 Cranch, 399. j 

The latest declaration of our Court of Appeals, 
precisely to the same effect, is found in the opinion 
of the court at page 541 in Carr vs. Washington and 
Old Dominion Railway, 44 D. C. App., wheije the 
court said that “statutes are not to be given aj retro¬ 
spective operation unless that construction is J abso¬ 
lutely required by the language of the act.” 

In support of the above principle, the court in the 
de Ferranti case, supra, also cited, among other cases, 
Murray vs. Gibson, 15 How., 421; Twenty per cent 
cases, 20 Wall., 179. j 

The rule that statutes are not to be construed re¬ 
trospectively, unless such construction was plainly 
intended by the legislature, applies with peculiar force 
to those statutes, the retrospective operation of jwhich 
would impair or destroy vested right. 36 Cyc.,jl210; 
Plumb vs. Sawyer, 21 Conn., 351; Spitley vs. [Frost, 
15 Fed., 299 (5 McCrary, 43, reversed on another ground 
in 121 U. S., 552). j 

In Aurora and Laughery Turnpike Compapy vs. 
Holthouse, 7 Ind., 59, 61, followed in Bowen vs. Striker, 
100 Ind., 45, the court held that “statutes are to be con¬ 
strued prospectively, unless the intention to! give 
retrospective operation is clearly expressed, anti not 
even then, if, by such a construction, the act would 
divest vested rights.” 

It will be observed that the effect of all the foregoing 
decisions is to state a furthermore rule of construction 
of statutes that the courts will uphold their constitu¬ 
tionality as to their prospective operation, and decline 
merely to give them effect if it is apparent thpy will 
have a retrospective operation, particularly where such 
retrospective operation would render the statute ob- 




36 


wmmm 

;; . 

' v< ’/^ , 'sr^y*>>r' 

. noxious to some constitutional provisions, such as the 
impairment of an obligation of contract, which we have 
in the instant cases. 

(b) The Use of the Word “Hereafter,” in the Act of Sep¬ 
tember 1, 1916, is not only in Harmony With, But 
Gives Emphasis to the Views Herein Expressed, 
Not only that such Word Gives the Statute a 
Stronger Prospective Operation, But also that such 
Word Would be Meaningless Unless it is to be 
Given such Effect. 

It is emphasized that the words “users of space” 
can have the effect only of creating an ambiguity, 
as to what “users” are referred to when considered 
apart from the use of the word “hereafter,” therefore 
to give “hereafter” any meaning at all, is to conclu¬ 
sively establish the prospective application of the 
statute only. In other words, the statute under this 
principle of construction, without doing any violence 
to its language, necessarily refers to vaults constructed 
after the passage of the act and not to those heretofore 
constructed. 

This proposition is still further emphasized ’when the 
complete extrinsic circumstances and the history of 
prior legislation and regulations passed pursuant thereto 
are taken into consideration. 

The stipulated facts disclose that the Commissioners of 
the District of Columbia and their predecessors in office 
from the very foundation of the District as the national 
seat of the Government of the United States adopted a 
policy by the conceded authority of Congress, which 
did not contemplate the imposition of any annual 
charge by way of rent or taxation upon any users of 
vault space in the District. This policy has been con¬ 
sistently and uniformly pursued for more than a century 
prior to the act of September 1, 1916. 


It is a well-known rule of construction that alj. the 
facts and circumstances connected with the enactment 
of a law, such as the history of the times and the istate 
of existing law, must be taken into consideration in 
construing the act in question. 36 Cyc., 1136. 

For the foregoing considerations it is respectfully 
submitted that the judgment rendered by the 6ourt 
below should be reversed. 

M. D. ROSENBERG, I 
E. HILTON JACKSON, 

Attorneys for Appellants. 
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No. 3267. 

i 

R. P. ANDREWS PAPER CO., a Corporation, Appellant, 

V8. j 

I 

DISTRICT OF COLUMBIA. 


No. 3268. 

SAKS & COMPANY, a Corporation, Appellant, ! 

I 

vs. 

i 

DISTRICT OF COLUMBIA. I 


No. 3269. 

ABRAHAM LISNER, Appellant, 

vs. 

DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLEES. 


iairict of £almntoa. 



Statement. 

L 

The appellants are merchants doing business in the District 
of Columbia and use in connection with their business vaults 
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constructed under the public highway adjacent to their prem¬ 
ises. Under the act of September 1, 1916 (39 Stats., 716), 
Congress provided: 

“Sec. 7. That hereafter the Commissioners of the 
District of Columbia are authorized and directed to 
assess and collect rent from all users of space occupied 
under the sidewalks and streets in the District of 
Columbia, which said space is occupied or used in 
connection with the business of said users.” 

Under the authority thus conferred the Commissioners 
fixed a rental for the use of such space, which is conceded to 
be a reasonable rental, but which the several appellants re¬ 
fused to pay, and suit was accordingly brought by the District 
against them, which resulted in each case in a judgment in 
favor of the District for the amount of rental claimed. 

The vault used by the Andrews Paper Company was con¬ 
structed under a permit obtained July 30, 1912 (R., 3267, 
p. 15), and issued to the owner, James Sharp. The appellant 
is a tenant of Sharp’s and the user of the vault. 

Saks & Company are long-term tenants of the premises, 
and constructed the vaults used by them under the public 
highway under a permit dated September 25,1884 (R., 3268, 

p. 11). • • 

Abraham Lisner is the owner of the premises adjacent to 
the vault under the public highway used by him, and con¬ 
structed the vault under a permit dated January 9, 1914 
(R., 3269, p. 10). 

It will be noticed by reference to the agreed statement of 
facts (R., 3267, p. 3 et seq.) that the policy of the municipal 
authorities in regard to charging rental or fees for vault space 
varied from time to time. From 1791 down to 1864 there 
appears to have been no charge for vaults other than a nomi¬ 
nal permit fee, if there were that. In 1864 the policy was 
changed and a charge of 50 cents a square foot was made 
(R., p. 4). When the regulations were revised in 1872 there 
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was no charge for vaults. In 1877 the policy was agaih 
changed and the charge of $2.00 per linear foot was pre¬ 
scribed. This continued to be the policy of the Commission¬ 
ers, and the same charge was made until 1887, when the fee 
was changed to 3 cents per cubic foot (R., p. 5). This 
charge continued until the revision of 1891, when the charge 
became 15 cents per cubic foot. This continued to be tl^e 
charge for a year, and in 1892 it was modified to 15 cenjs 
per cubic foot in front of business houses and 10 cents per 
cubic foot in front of dwellings. This continued to be tfie 
charge until 1897, when the charge was abolished and no fen 
charged except “the usual permit fee.” 

It thus appears that at the time the Andrews vault was con¬ 
structed, 1912, there was no charge for vault rental; that at 
the time the Saks vault was constructed, 1884; the charge was 
that prescribed in the regulations of 1877, $2.00 per linear 
foot; and that the vault erected by Lisner in 1914 was erected 
at a time when there was no rental charged. 

The permit in each case contains this stipulation, “and this 
permit is accepted with the understanding that the occupa¬ 
tion of the vault space is permitted merely as an accommodk- 
tion to the owner of the abutting premises and that no right, 
title, or interest of the public is in any way waived or abridged 
thereby, except as expressed in said permit and the conditions 
aforesaid” (R., 3267, p. 16; 3268, p. 7; 3269, p. 6). There 
was also a provision in the building regulations, made a con¬ 
dition of the permit that— 


“Par. 3. The application for a vault must be ac¬ 
companied by a written agreement, upon an official 
blank, signed by the owner of the abutting property 
and in terms of section 124, contracting to release and 
relinguish the vault space, and to remove, free of ex¬ 
pense to the District, all machinery, fixtures, or struc¬ 
tural parts of the vault when so ordered by the Com¬ 
missioners, or needed for public uses.” * * * 

(See p. 7 of the record in each case.) 


i 

i 

i 
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ARGUMENT. 

At the time the Saks vaults were built a fee of $2.00 per 
linear foot was charged (R., p. 5) under the regulations then 
in force, and consequently the entire argument of the ap¬ 
pellant, that he had a vested right to the use of the vault free 
of rental, falls to the ground. This observation applies to all 
vaults, built between 1864 and 1897, at which latter date 
rental charges were abolished. 

As to the vaults of Andrews and Lisner, the contention of 
appellants is that they acquired a vested right to the use of 
such vaults, free of any charge for rent, for the reason that 
no rental or charge for the use of them was required at the 
time they were built, and that the issuance of a permit to 
build the vaults constituted a contract, the obligation of 
which could not be impaired even by act of Congress. In 
view of the fact that the municipal authorities were very 
careful to surround the permits with conditions intended to 
prevent the very results which appellants claim to flow from 
them, it would be surprising if the courts could or should 
find that the authorities had granted a perpetual easement to 
public space without any compensation therefor. When in 
each case the permits carried the conditions that they were 
“accepted with the understanding that the occupation of the 
vault space is permitted merely as an accommodation to the 
owner of the abutting premises, and that no right, title or 
interest of the public is in any way waived or abridged 
thereby, except as expressed in said permit and the condi¬ 
tions aforesaid'"; and again, when, under paragraph 3, the 
licensees agreed to vacate the vaults “when so ordered by the 
Commissioners, or needed for public uses,” it was thought, 
and rightly so, and so held by the court below, that the in¬ 
terests of the public had been safely guarded. 

If Andrews and Lisner have a vested right to the free use 
of public space and Saks has not, then we have the anomalous 
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situation of a number of persons occupying public space foi- 
private purposes, for which some of them pay a reasonably 
charge and the others no charge. This, it is thought, migh^ 
be a real discrimination, and not a fancied one, which ha& 
been argued by counsel for the appellants. 

It has not been considered necessary on behalf of thy 
District to follow the argument of the appellants in their 
discussion of vested rights or the impairment of the obliga¬ 
tion of contracts. The cases cited are plainly not applicable 
to the present situation. Appellants assume that there has • 
been a contract between them and the District; that the obli¬ 
gation of the contract has been impaired by the legislation 
in question; and that they have, therefore, been deprived of 
vested rights arising under the contract. The cases cited by 
them deal with pure contracts and with vested rights arising 
from them. The question here is whether there is a vestefi 
right at all, or any contract, the obligation of which has been 
impaired. The appellants have assumed a vested right and 
built their argument upon this assumed right. As a matter 
of fact and law, no such right exists; neither a vested right 
nor a contract. Actually, the appellants are mere licensee^, 
accepting licenses on condition that they will quit when the. 
Commissioners so order, under distinct notice, made a part 
of the permits, that “no right, title or interest of the publi|c 
is in any way waived or abridged,' 7 and that their occupatioh 
of the public space is “merely as an accommodation 77 to t-hje 
licensee. Notice, also, that the license is granted withoiit 
compensation, a consideration which figures largely in the 
case cited by appellants. How, under these circumstance^, 
can it be argued with any force that appellants have a vested 
right to the public space occupied? 







6 


The Power of Municipal Authorities to Grant Perpetuaf 
Easements or Franchises in the Public Highways. 

From a negative point of view it would seem that the 
municipality, the District of Columbia, is without authority 
to make the grant claimed by the appellants. 

1. There is no grant of power to the municipality from 
which such a power could be directly or indirectly traced. 

' The Supreme Court and this Court have repeatedly held the 
Commissioners are merely administrative officers and have 
no power to make contracts in the absence of legislation con¬ 
ferring such power (D. C. vs. Bailey, 171 U. S., 161, 176), 
denying the power to the District to enter into a common-law 
arbitration, because of the lack of power to make contracts 
not “previously sanctioned by Congress or which they are 
authorized to make by express statutory authority.” 

In a recent case this Court held that the District had not 
the power to impose a fee for the inspection of elevators and 
hotels. Newman vs. Willard’s Hotel Company, 47 App., 323. 

2. In another case this Court decided that the Commission¬ 
ers Had no power to pass ordinances upon a subject which 
Congress had legislated, although the legislation had been de¬ 
clared by this Court to be invalid. Coughlin vs. D. C., 25 
App., 251. 

• In view of the many instances in which Congress has 
granted franchises in the streets for street railroad and 
market purposes, it would seem that this particular power had 
been withdrawn, under the application of the decision in the 
above case, from the control or power of the Commissioners, 
conceding it to have once existed. 

3. But passing this point, as one of doubtful application, 
it is apparent that the District authorities have never, since 
the passage of the organic act of 1878, attempted to grant any 
franchise or any easement or license of a perpetual nature in 
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the highways of the District. The absence of any attempt to 
exercise any such power and the absence of any grant of 
authority to the District, either direct or indirect would seem 
to afford a fair and reasonable basis for the assumption tfyat 
it did not exist and the presumption as to the power j is 
against its existence, in the absence of clear and direct grant. 
D. C. v». Bailey, 171 U. S., 161,176. j 

i 

4. The law involved in the present case is an act of Con¬ 
gress, not a municipal regulation. The license to the appel¬ 
lants arose under an ordinance. The power to make ihe 
ordinance had its source in Congress, which also had equal 
authority to revoke the power. This Congress did when it 
enacted the law which exacted a rental for the use of public 
space. The appellants claim, however, that the ordinance is 
superior to the act, a contention which was disposed of j in 
Myers vs. D. C., 25 App., 132, 136. 

Moreover, the fact that the fee of the streets is in the United 
States, and not in the District, should not be lost sight of. 
If the fee of the streets were in the District, still the latter, 
in view of the exclusive power of legislation over the District 
vested in Congress, would not have the power to grant a 
franchise or perpetual easement or license in those streets, 
contrary to or in opposition to the will of Congress expressed 
in direct legislation, as in the law under discussion exacting 
the vault rental. Except, of course, in the instance that 
Congress had directed that very thing, in express terms, tq be 
done. Where, however, the fee is not in the municipality, 
but in the sovereignty which created that municipality, the 
difficulties which confront the appellants in establishing as 
grant in perpetmim become insurmountable. 

The claim of the appellants that they have a perpetJual 
grant from the municipality, notwithstanding the expressed 
will of the sovereignty to the contrary, and in the absence of 
any grant, is not sustained by any principle or authority yet 
noted. 
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The Authorities. 

Although the principles above enunciated would seem to be 
sufficiently clear without the need of illustration, decisions 
are not wanting in courts of the highest authority upon the 
present issue. 

Sioux City Railway vs. Sioux City, 138 U. S., 98, 106, 
107: The city, by ordinance, required the company to pave 
between the tracks. The legislature required the company to 
pave one foot outside the tracks and assessed a special tax 
against it for this cost. The company claimed it was not 
compelled to pave anywhere except between the rails (p. 
106). The Court held that “it was not in the power of the 
city by any contract with the company to deprive the legis¬ 
lature of the-power of taxing the company” (p. 107). 

Even if the charter was a contract, it might be amended by 
the legislature. Railway Company vs. Philadelphia, 101 
U. S., 528, 537. In this case the charter of the company 
provided for a license fee of $30.00 for each car. The legis* 
lature increased this to $50.00, which increase was claimed 
to be a violation of the contract. 

In Citizens Railway vs. Detroit Railway, 171 U. S., 48, 53, 
54, 55, the question was whether the city had granted an ex¬ 
clusive franchise in the streets. The Court said: 

“The argument is strong, and all of its strength has 
been presented and is appreciated, but there exist con¬ 
siderations of countervailing and superior strength. 
That such power must be given in language explicit 
and express, or necessarily to be implied from other 
powers, is now firmly fixed. There were many reasons 
which urged to this—reasons which flow from the na¬ 
ture of the municipal trust—even from the nature of 
the legislative trust, and those which, without the 
clearest intention explicitly declared—insistently for¬ 
bid that the .future should be committed and bound 
by the conditions of the present time, and functions 
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delegated for public purposes be paralyzed in tbeir 
exercise by the existence of exclusive privileges. The 
rule and the reason for it are expressed in Mintum vs. 
Larue, 23 How., 435; Wright vs. Nagle, 101 U.jS., 
791; State vs. Cincinnati Gas Light and Coke Co.,j 18 
Ohio St., 262; Parkhurst vs. Salem, 32 Pac. Rep., 
304; Saginaw Gas Light Co. vs. Saginaw, 28 Fed. 
Rep., 529, decided by Mr. Justice Brown of this court; 
Long vs. Duluth, 51 N. W. Rep., 913. See also Gr^ind 
Rapids Electric Light and Power Co. vs. Grand 
Rapids, &c., Co., 33 Fed. Rep., 659, opinion delivered 
by Mr. Justice Jackson at circuit. As bearing on [the 
rule, see also Oregon Railway & Navigation Co.j vs. 
Oregonian Railway Co., 130 U. S., 1; Central Trans¬ 
portation Co. vs. Pullman Palace Car Co., 139 UJ S., 
24. 

“The power, therefore, must be granted in express- 
words or necessarily to be implied.” 

* * * * * * * ! 

I 

“Easements in the public streets for a limited time 
are different and have different consequences from 
those given in perpetuity. Those reserved from 
monopoly are different and have different conse¬ 
quences from those fixed in monopoly. Consequently 
those given in perpetuity and in monopoly must have 
for their authority explicit permission, or, if inferred 
from other powers, it is not enough that the authority 
is convenient to them, but it must be indispensable to 

them.” I 

| 

In Skaneateles Water Co. vs. Skaneateles, 184 U. S., 354, 
363, the Court said: 

“There is no implied contract in an ordinary grant 
of a franchise, such as this, that the grantor will never 
do any act by which the value of the franchise granted 
may in the future be reduced. Such a contract wjould 
be altogether too far-reaching and important in its 
possible consequences in the way of limitation of the 
powers of a municipality, even in matters not im- 
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mediately connected with water, to be left to implica¬ 
tion. We think none such arises from the facts de¬ 
tailed.’ 7 

In Knoxville Water Co. vs. Knoxville, 189 U. S., 434, 436, 
438, the question was in the power of the city to reduce 
water rates. The Court said: 

“The trouble at the bottom of the company’s case 
is that the supposed promise of the city on which it is 
founded does not exist. If such a promise had been 
intended it was far too important to be left to implica¬ 
tion. In form the words of this part of the instrument 
are the words of the company alone. They occur in 
the part of the contract which sets forth the company’s 
undertakings, not in the part devoted to the promises 
of the city or in that which contains the still later 
mutual agreements. See Georgia Railroad & Banking 
Co. vs. Smith, 128 U. S., 174; Ragan vs. Aiken, 9 
Lea, 609. They are words of a company which was 
notified by the act which called it into being of the 
power expressly conferred upon the city ‘by ordinance 
to regulate the price of water’ which the company 
might supply.” 

» 

* * * * * * * 

“Some argument was attempted as to the ordinance 
impairing the obligation of the contracts between the 
company and its consumers. But such contracts, of 
course, were made by it, subject to whatever power the 
city possessed to modify rates. The company could 
not take away that power by making such contracts. 
New Orleans vs. New Orleans Water Works Co., 142 
U. S., 79, 91, 92; Browne vs. Turner, 176 Massa¬ 
chusetts, 9, 15.” 

In City of Joplin vs. Southwest Missouri Light Co., 191 
U. S., 150, the city had granted a franchise, under ordinance, 
to operate water works for twenty years. By a subsequent 
ordinance the city provided for an issue of bonds to build its 
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own plant. The company brought injunction to restrain the 
city, on the ground that the obligation of the contract, its 
grant of franchise, had been impaired. The Court said:| 

“It is by implication from the statute and the ordi¬ 
nance passed under it, not from the explicit expres¬ 
sion of either, that the conclusion is deduced that the 
city is precluded from erecting its own lighting plant, 
and yet it is conceded that the grant to the ap^llee 
is not exclusive. That is, it is conceded the citjr has 
not exhausted its power under the statute by the grant 
held by appellee, but may make another to some qther 
person than the appellee. In other words, thgt the 
city may make a competitor to appellee, but cannot 
itself become such competitor. The strength qf the 
argument urged to support the distinction is ip the 
consideration that competition by the city w r ould be 
more effective than competition by private persons or 
corporations—indeed, might be destructive. The city, 
it is further urged, could be indifferent to profits and 
could tax its competitor to compensate losses, j But 
this is speculation and it may be opposed by specula¬ 
tion, and there are besides countervailing considera¬ 
tions. The limitation contended for is upon a gov¬ 
ernmental agency, and restraints upon that must not 
be readily implied. The appellee concedes, as we have 
seen, that it has no exclusive right, and yet contends 
for a limitation upon the city which might give it (the 
appellee) a practical monopoly. Others may not seek 
to compete with it, and if the city cannot, the City is 
left with a useless potentiality, while the appellee 
exercises and enjoys a practically exclusive j right. 
There are presumptions, we repeat, against the grants 
ing of exclusive rights and against limitations upon 
the powers of government.” 

I 

To the same effect are Bienville Water Supply (jJo. vs. 
Mobile, 175 U. S., 109; 186 U. S., 212; Walla Walla qity vs. 
Walla Walla Water Co., 172 U. S., 1; Gas Co. vs. Hamilton, 
146 U. S., 258, 261, 268; Water Co. vs. Knoxville, 200 U. S., 
22, 33, contracts construed in favor of the public. 
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While this Court has not decided any case hearing an 
analogy as close as those cited above from the Supreme Court, 
yet the expressions of the Court would indicate the same 
trend. 

In Penn Bridge Co. vs. U. S., 29 App., 452, 457: 

“The government of the District of Columbia is 
simply an agency of the United States for conducting 
the affairs of its government in the Federal District, 
and this work on the Piney Branch creek bridge was 
of a public, and not of a private, character.” 

In D. C. vs. Capital Traction Co., 41 App., 115, 119, re¬ 
lating to free transfers, the court said: 

“The argument that the charter of defendant 
amounts to a contract, the obligation of which may 
not be impaired, may be briefly considered. (1) In 
the first place, the prohibition of laws impairing the 
obligations of contracts applies to the States, and not 
to the United States. The prohibitions to the United 
States are those of the 5th amendment, that no person 
shall be deprived of property without due process of 
law, and that private property shall not be taken for 
public use without just compensation. The applica¬ 
tion of these will be considered later. 

“A contract between the United States and the de¬ 
fendant in error cannot be implied from the provision 
fixing a maximum rate merely. See Detroit United 
R. Co. vs. Detroit, 229 U. S., 39, 44; 57 L. Ed., 1056, 
1059; 33 Sup Ct. Rep., 697, and cases there cited.” 

State Cases. 

Tacoma Safety Dep. Co. vs. Chicago (247 Ill., 192), 31 
L. R. A. (N. S.), 868: Suit to enjoin the enforcement of a 
municipal ordinance for vault rentals. The plaintiff had 
erected a large store fronting partly on La Salle Street, the 
fee of which was in the city, and partly on Madison Street, 
the fee of that part of which used for vaults was in the ad- 


i 


joining owner. The contention of the company was tha^ the 
city, having given a permit to build the vaults, could noj, by 
ordinance, afterwards exact a rental for their use; that the 
city was estopped; and also that the ordinance was dis¬ 
criminatory. The Court held that the city could exact i fee 
for the use of the vaults under La Salle Street where th0 fee 
was in the city; but not under Madison Street, where thfe fee 
was in the owner of the adjoining property; and that the 
owner could be required to vacate if the vault was needed for 
public purposes. The Court also held that the companyl had 
a mere license, and that there was no discrimination. 

“It is also urged that the city, having granted tjo the 
complainant a permit to construct its building ppon 
its premises according to plans and specifications 
which provided for the construction of subways be¬ 
neath the sidewalks adjoining its premises, is now 
estopped to deny the right of the complainant to 
maintain said subways upon the property of the city 
free of charge. It is too clear for argument, we think, 
that the city had the right to regulate the construction 
of complainant’s building at the time it was erected; 
and the fact that it may, through its building depart¬ 
ment, have approved certain building plans which 
were submitted to it by the complainant, and granted 
to it a permit to construct its building, we think 
obviously did not estop the city afterwards to require 
the complainant to pay for the use of the city’s prop¬ 
erty which its building in part occupied, or to remove 
its building, or the part thereof which rested upon the 
city’s property. The complainant, at most, we think, 
obtained a license to construct a subway beneath the 
sidewalk of the city adjoining its buildings, Vhich 
license could be revoked by the city in case thp com¬ 
plainant refused to comply with the ordinance which 
required it to pay to the city compensation for the 
use of the space beneath the sidewalk in the street 
which belonged to the city. We do not thipk the 
cases of Gridley vs. Bloomington, 68 Ill., 47; Gregsten 
vs. Chicago, and Chicago vs. Norton Mill Co., supra, 
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are in conflict with this view. In each of those cases 
contractual relations were held to exist between the 
parties, which were binding upon them, while in this 
case the most that can be claimed by the complainant 
is that it was granted a permit by the city to erect its 
building. At the time it took out this permit, it had 
full knowledge of all the facts, and obviously was not 
misled by the city. The doctrine of estoppel, we 
think, has no application to the case at bar. 

“It is finally urged the ordinance is unreasonable 
and discriminatorv. We are unable to see that the 
ordinance is subject to attack for those reasons, but 
are of the opinion the criticisms made upon the ordi¬ 
nance in those particulars are hypercritical.” 

This case contains an instinctive review of the authorities 
and interesting notes. 31 L. R. A. (N. S.), 868-9, 872. 

In Augusta vs. Burch, 26 L. R. A., 340 (Ga.), it was held 
that a city could not grant the right to erect and perpetually 
maintain awnings over the street. 

In Eddy vs. Granger, 28 L. R. A., 517 (R. I.), it was held 
that a town or city could not grant the right to maintain a 
private drain in a highway so as to make the city liable to 
the owner for its cutting off. Nor can a city grant a right to 
maintain a standpipe in the street. Barrows vs. Sycamore, 
25 «L. R. A., 535 (Ill.) ; nor lease a portion of the street for 
huckster purposes, Schoff vs. St. Louis, 20 L. R. A., 783 
(Mo.); and in this jurisdiction it has been decided that push¬ 
cart venders are on the streets merely by sufferance, Montz vs. 
D. C., 20 App., 568; and in Kansas City vs. E. Fifth Street 
Railway, 38 L. R. A., 218 (Mo.), it was held that the State 
was not estopped from revoking a street railway franchise 
granted by the city from the State. 

It appears from the authorities quoted that the city has 
the power to impose a fee for the use of the vaults and may 
revoke the license in question at any time. Indeed, the latter 
proposition was admitted in the oral argument below and 
doubtless will be here. It could not well be denied in view 


of the express condition attached to the permit. If this po^ver 
exist, then the appellants’ licenses might have been revoked 
and the appellants might have been compelled to apply j for 
new licenses carrying a rental under the law, and the proceed¬ 
ings would have been, concededly, regular. In other woprds, 
the authorities might have done indirectly what, as appellants 
contend, they could not do directly. This proposition closely 
approximates a reductio ad absurdum, and is a concession of 
the issue. 

The decision of the Court below was correct, both uJ?on 
principle and authority, and should be affirmed. 

Respectfullv, | 

C. H. SYME, 

F. H. STEPHENS, j 
Attorneys for Appellee. 





